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. PROCEEDINGS| 
4 AGAINST © 
Sir John Fenpt ch, Ba ar. 


UPON A 


Bil of Attander 


10 


High Treaſon. 


| TOGETHER 5 


Wich a Copy oha L E T T ER: fans | 
by Sir John Fenwick to his Lady, mom | 


his being” Taken 1 in Kent. 


AS ALSO 


1 | Of the PAPER delivered by lim al 
| | Sheriffs of London and hs at the 
Place of his Execution. 
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' PROCEEDINGS. 


AGAINST 


4 0), a 


* a My Py of - 4 * : | — 7 2 * 


Sir Sir Jobn Lem 5 2 Bar 6e. 


boo, 6. ti ge 2696; * 1555 


Dmital Ry 2 Acquainted the Houſe of Com 
mons, That His Majeſty had given leave to 


ny 
were Refiected on; and 'defir'd that they 
brought up to the 2 1 able and Read, and that he ache] 


have an Opportunity to juſtifie hicaſelf, or if he did not, 1 "Fg 
that he might fall under the Cenſure of the Houſe. 


And theteupon, Mr. Secretary Trumbal being pr 
did ſay, That he had His Majeſty's Leave to 5 hole 


Papers before the Houſe, and, if the Houſe pleted, he 


would bring them up to 'the Table. 


And accordingly, (the Houſe ſhewing a general In- 
clination for it,) they were brought up to the Table and 


Read, (being the Account he gave of the Late _ 


Under his own Hand; and his Examination taken var 1 


Mr. Vernon,) and after the ſame were Read the H 


Ordered; F hat Sir John Femv ick ſhould be brought im- be 
mediately before them, and that no Perſon ſhould in 
the: mean time Speak with him, @ een any 


5 PT B. r 


< #. 
1 — 
di * I 7 IVY K 2 
by, _ — 


» 


boy: before the Houſe ſeveral ' Papers in the 
4 arure of Informations of Sir Fobn Femvick, 
i which, He, and ſeveral other Perſons of 


1 r 


0 - ) 

Paper frog him. And the Houſe firther Order ed, 
That the Lord Cutts, Sir Henry Hobart, and Mr. Norris, 
Thos of their Members, ſhould ſee their Order exe- 
cute 5 
And in the mean eine Adjourned to the After- 

Ro:  -- 
| About Five a Clock in the Afternoon Sir Jabs 8. 
wick was brought with 2 ſtrong Guard (which the Lord 
Cutts had ſo Care for) to the Houle, and being 
brought to the Bar, Mr. Speaker ſpake to him thus, 
| Mr. Speaker. Sir Fohn Fenwick, the Houſe underſtand 

that you have ſhewed ſome Inclinations to make a Dif- 
coyery of the. Deſi eins and Practices of the Enemies of 
the Government; you Have now an Opportunity to 
do it, and the Houſe require it from you, That you 
make z Tull and ample: Diſcovery” of all you know of | 
that Matter. . 

Sir Jobn Fenwick. Mr. Speaker, I CG the Houſe 
is not Ignorant of my Circumſtances; I am Indicted 


of Higl-Treaſon, arid; have been Arraigned: What I 


have done to ſerve the King and Nation His Majeſty 
knows. It hath been Communicated to him by his Pn. | 
vy-Council. I do not know but what I. ſay may hurt 
my ſelf; and therefore I. deſire that I may have ſome 
Security for my Self, and 1 am willing to tell the fall of 
all I Kn. . 
Mn. Speaker. Sir) ”; you pleats, to wichdraw for the 

- the Houſe will ſend you their Pleaſure. 
15 John Fenwick: ew Mas called in again. 

Sir John Remwick, ſince you Es. — 
che l Hou e have conſider?d'of what vou ſaid at the Bar. 
They: do not think what you have ſaid is an Anſwer 
to what they require: They do expect a full and can- 
did Confeſſion ſrom you of what you know, and t. hey 
think that the beſt way for you to obtain the favour of 
the Houſe is to deal ingenuouſſy with them. | 
Sir Jobn Feywich.. Sir, Lam in the Hands of the Ly ; 
3 I d not do any _— that. His Majelty might, 
be Angry with me, 911 1 do 1 ne it is with, His, 


yoga" Majeſty” q 


Majeſty's Conſent: I have Acquainted him fully witli 
all i kno of the Matter; this is all the Accdunt 1 
can give you-at this time. Tit a dangerous Point that 
I am under ; I know not but I may come to my Try- 
al in a few Days, and what I may ſay may riſe up a- 
gainſt me in à Court of Judigature; I Humbiy pro- 
poſe it to the Houſe, if they do not think it à Hard 
Caſe for me to make any Confeflion here, whets His 
Majeſty hath all that I know. I ſhall: be very ready 
to do what this Honourable Houſe pleaſes to Command 
me, but I deſire this Houſe will conſider my Circum- 
_ ; I would not offend the King, nor offend this 
ous; 77 755 26001697 ot var HOY” FR 1. IT 008 | 
Thereupon, Mr. Speaker again 1 to him to with- . 
c 


draw. And being withdrawn, che Houſe 7 barn 


Whether they ſhould acquaint him with their having 
thoſe: Papers of Informations. But they did not think 
fit to do it, becauſe, they thotighic thoſe Papers were 4 
Contrivance, and made by others for him, and that 
the beſt way to get the Truth out of him would be for 
him to tell his Own Story. And that if the Houſe 
ſhould let him know they had thoſe Papers, he would 
only refer to thoſe Papers, as, it was ſaid, he had late- 
iy done, ' when hie was examined by the King and 
; Council. 3 70155 2 7 1 20 1758515 FM, 3-5 
- ?Twas alſo Debated, Whether there ſhould be any 
threatning Words uſed to him, but they thought that 
not proper, for his Confeſſion ought to be free and 
natural. It was alſo mentioned, Whether they ſhould 
take notice of His Majeſty's 'Conſene ; but that was 
not thought fie, being thought 8 to the Privi- 
leges of the Houſe : So the Hotiſe Ordered him to be 
called in again, and Mr. Speaker, delivered thie Senſe of 
the Houſe to him in theſe WorlzJJCC. 
Sri John Fenwick af the Bar. 
Mr. Speaker. Sir Jobn Fenwick, The Houſe hab con- 
ſidlered of what you have faid, to excuſe your making 
Discovery E er the Deſigiis and 
Practices of che Enemies of che Goyernment, and che 


®. 
Bait / B 2 


Pha J 8 Tx = 
. © L } * 35 : 0 2 
2 f % ; #. 


1 


think what you ſtand upon is only an Excuſe.” , They 
think you have no Reaſon to apprehend the King ſhould 
be Angry with you for making any Diſcovery to this, 
HUoaſe, this being che proper Place to Enquire of, all 
jt thingy | that relate. to the King and Government, eſpe - 
cially His Majeſty's Safety; and you ought to diſcover | 
do them what you know : As to what you ſtand upon, 
1} * Thatyow-ſhould not be, prejudiced by what you Dif» 
i} _ eoyer; here, I am Commanded to tell you, They do 
4 take notice by what you have ſaid here, That vou have 
[i already, notwithſtanding, what you ſay, Diſcovered it 
to the King and -Gouncgil; and they Command me to 
tell you, That you have no Reaſon at all to appre- 
Co bowl that an ſnall ſuffer any thing if you make a full 
5 ree Diſcovery here, no Man that ever did ſo, and 
Tote candidly with this Houſe, ever did. *Tis in your 
Peper to deſerve the Favour of the Houſe. Tis Re- 
guir'd. by the Houſe, that you make a Diſcovery, and 
Hitz the laſt time chat Yor; are like to the. l to 60) 
> Gan Sta Faerick, Mr. Speaker, 1 know. not what Ab . 
- mer o make to this Houſe, I would not willingly of. 
fend it: What I have informed the King is a great 
deal, and a Man would have ſome little time to recol - 
lect himſelf; and I have been kept a very Cloſe- Pri- 
ſoner, and had no conveniency of Pen, Ink, and Pa- 
per. Tis hard to remember juſt: of a ſudden, and 1 
would willingly be ſecure, His Majeſty will not be 
Angry with me; I was in hopes that His Majeſty, 
wWauld have Informed the Houſe himſelf, he hath all 
that I -know; My Cireumſtances afe hard, I am in 
danger eyery day to be 14 and 41: deſire to be Se- 
eurꝛd, that what 1 ſay ſhall not riſe up in aa en 
againſt me. Tis hard - make me accuſe my ſelf un-, 
der theſe Circumſtances, and very. herd: to put me on 
it n]w. 

Ne. Speaker. As to what you ſay relating to the Fear: 
= we His Majeſty's Diſpleaſure, and the other Excuſe, you 
be had . Anſwer: ty As. to what you! ſay 
; Ait: . x: | re ating 


we a. Ht cm. 


tile. to time, 57 you will now N wha yo 


. 1 ant; * 5 . 


13 


a FA 
. 1 0 


know and remember, the Houſe will take into G on- 
ſiceration, 1 they will give you farther time to 
make up the reſt. 
Sir Jobn „ Sir, His Majeſty hath all exattly, 
tis impoſſible for me to inform you of it without Ac- 
cuſing my 2 I do not really know what to ask but 
a little time, 2 A would pleaſe to give it nx. 
Mr. Spealer you know alre dy, what the e 
re uire of you. Pk 
Dir Fobn Fenwick. Ido, but n no Excuſe ches l bk 
made; what I have told is Trach, to the beſt of 8 
knowledge; I am not v good, at Speaking, and if 
I might have a little time, II. Il do what Ni iſe co 
ommand me. | 
Mr. Speaker. 11 that be al: you are to Hay, y. Ii; you 


pl: to wircbaw, you, ſhall, We plea ure of the 
| Mg 1 e ES 
8 Sir Jobe Renwick.. Sir, I delve che Hauſe 0 11 
er of ty 455 12 7 
Sir John Fenwick withdraws. 1 del 115 14 
"Mr. Speaker. Sir Fobn Ernte, "This Houſe have 00 


I 


ſidered what you ſtood upon when you Were here 


laſt, chat your Memory was bad; and that you deſired 
time, but the Houſe think it a Matter of great Mo- 
ment to the King and whole Nation, That 19005 Ws 
are their Enemies ſhould, be. diſcovered as, ſoon as nels, 
ſible; and this being a Matter within your —_ 
the; Houſe do not think fit to give you time; by 


on find by. your Diſcovery, that you deal Erol | 


| Ingenuauſly with, them, and 255 told 18 ; 
mich as. you know upon your Memory, they WI 
8 ider of your Requeſt of giving. 0. cups, | for « tlie 
reſt. 

e firſt I ſpake to the Dre 
Counſellor, I propoſed to him, whether I might hare 3 
Pardon withogt being an Exidence a ainſt any 
and in that Caſe 1 would ſerve the King fo. 12 to 8 991 | 
him all that I knew. 155 was upon Honour | that 1 91. 


3 


1 5 7 6 7 
it to bing dn ha cock th took the Words in Wricng from me, 
and ſen ep in Hundi: The King's 

=_— 85 e N he 1 te no Obj jection yo to "og 

bein an Pr dencs, hen giving ine 4 Pardon; bũ 

= that I c ald expect den l ne knew whit 1 


. edutd 70 1 * on 1 | was encouraged to do what I 
= dich for J jelly S Service: And Thaye found i in 
1 . \ 5 Bot K dice whatever 1 1000 or ſay, the An- 
| «oh 7 b not Satis fdcrbry, and I am wl iere I was: 
as "was done; Ts was 4 Meſſage ſent to'me 
e Lords Juſtice, That this was not Satisfactory, 
uft telt a [T'know:- Nom when a Man hath 
100 5 Ke knows, afid this muſt ſtill be the Anſwer, 
1 Wy Bard. The King's Anſwer was, ' That 1 ſhould 
Hy make good what I had ſaid. Sir, I did 
ns ds %xplatn a I bad informed that Hpndirz 
F ſort, and ſtill ir was not Satfsfactory. I hope. 
2 this 1 this r "Houſe *: 1 1 
d I hope this Houſe will conſider 
. am pon my ii 15 Tue is good Security if I had it, 
but till 1 pave. it I am under theſe Circumſtances,” ane 
I may 3 aft be told all is not Satisfactory; 1 deſire the 
_ Houſe will pleaſe to conſſder of it. { 
' + Mr, Speaker." Sir, you. know the Bleaiite of the | 
; | uſe bh on know whar t 1 'of yo ou. | 
=_ 1 mn Fenwic 4 Tam very, unwilling. to Offend 
i che ws "but eds ae very hard: Ccunances, 
28 be told When 1 hape done al 1 can, Tis" not Saft 
1 95 


* 
— K— CO - « n . 
e be 3 
* F 6 \ 7 


bk 


e . x 


1 — 4 . CO 4. , Sat 
P — OBEY ̃ «˙ ts, "Gps; Fe, A <_t, 
- * 4 


* 


; 1111 1 8% * 


75 Mer: Sir, gh know! oy the” Houſe deer 
37 


expe 

85 e . 
. TY ol} be Shao ban 

And a Motion was Trade for Leave to bac t in a Bill 
to Attaint Sir Fobn b of High- 8 and wal | 
a Debate thereupon 5 He Houle divided.” 

io Yeas ——— Nowd24 6 rv 7 
5 it paſſed i in the Aarive, And Mr. Art. Gen. and 
A. Sell. Gen. were Ordered Pr ptepare and a 7 


114i? 


tt: 


* 
% 
K i ___— Me a r 1 a, 2 


the Bill. 


Xx) 


Tune g. die Novembris, 16 96. | 

The Bill for 9 Sir Folm Fenwick of Hi . | 
 Treafon was Preſented to the Houſe, by Mr. Soll. Gen. 
and after'a long Debate of ſeveral hours, the Queſti- 

on was put for the ſecond Nera Of: it; e 
the Houſe divided. © . 

| Yea —— 196. E Nos —= 104. 

80 1 Paſſed i in the Affirmative. and Bu isis 
_ © was appointed for it. 

The ſame Day the Houſe, Ordered, That Sir Jeb 
Fenwick ſhould have a Copy of the Order for Reading. 
the Bill a Second time, and a Copy of the Bill, and. 
that he ſhould be allowed Pen, Ink, and Paper. And 
that Ar. Vernon ſhould then produce a Letter written 

A Sir Fobn Fenwick, Of which he did on Friday laſt 
nform the Houſe. 

And further Ordered, That A. Attorney r and 
Mr. Sollicitor General, ſhould Prepare, and hh Wh 
Evidence againſt him. 3 M 

| Martis 10. die N 16956. Rl 

Mhr Speaker Acquainted the Houſe, That he e backt in 

the Chair Received a Letter from Sir Fobn Fenwick, 
Which was Read. And was in theſe Words, ae 


PP. ka (0d. (1 4bde's oe W + ow. bet TY OO MWg 


8 1 Nene Neven. 1 0. | 

. SI R, 1553558 $141,145 211 
d | Would have Adireſſed my Self in 175 Humblſt Manner I 
0 ceculd to the Honourable Houſe of Commons, from whom * 


i- MW Received a Copy of a Bill againſt me with their, Order; but 
my, Keeper will not Carry any Paper from me but to Jour + 
| Self, to whom: 1 durſt not preſume to ſend a Petition to de- 
r liver for Me. Therefore I Beg the Fawour yau will. Pleaſe 
te Acquaint:the Houſe, That it is my Humble Fa titionto them, 
Dat they. would give Leave fer my Counſel , Sir Francis 
1 b Sir Thomas Powys, and Sir Bartholomew 
T Shower, to come to me, with my Sollicitor, Chriſtopher 
Dighton, to Adviſe with alone. , The Keeper will not ſo 
much as let me ſend the Copy of the Bill and order to my Solli- 
kitot, 0 it is of no uſe to me: 1 Humbiy Beg they will Pleaſe 
70 2 Order, That I may we all Aſſiſtance that is neceſ* 


4 a 


(8 5 
" ths fer er and that you will Pardas this Houle from, 


Sin, 
Tour moſt Humble IE vant, 


John Fniel. 

pon ks Lake the Houſe did readily allow Si rFobn 
r the Counſel he deſired, and that they might be 
alone with him; and after ſome Debate, did give | Leave 
5 that he might have the Solicitor he deſired, tho? it was 
aid his Solicitor was a very great Facobite; and it was 
inſinuated, That he was ſuſpected to be concerned in 
the Eſcape of Goodman; but it was alſo ſaid, That he 
. had been made uſe of as his Solicitor to prepare for. 
his Tryal, and before that, in other Matters, and fo 
that it might not be thought that there was any Hardſhip | 2 
upon him, in that reſpect the Houſe —_—_— fic iS, allow r 


_ Wi 5 Ea to be his Solicitor. - 


— 


Fovis 12 die ELD 1698 
af ae was ee ou Sir 118 Fenwick " 
WS. 


| : 1 1 0 the W * A. nights, Citizens, 3g | 
5 Burgeſſes in Parliament Aſſembled. 
The Humble Peti tition of Sir Jobs Fenwick, Bar. . 


re, x 
| there FEM a | Bill of Attainter e into this 


"Houſe for the Arramting of your Petitioner of High- 

mer, and your Petitioner adwuſed, That there are mary. . 

| mark Reaſons to be offered againſt the ſaid Bill, | 

1 Jour Petitioner therefore mo#t Humbly Prays, That your 

 Homeurs will be Pleaſed to hear him by his Counſel 

ainſt the Paſſi ing of the ſaid Bill at the Bar of this © 

Honourable Houſe 5 and to appoint ſuch time for the 

ame, as to your Hour) ſhall ſeem meet. , 

PE... Petitioner W ever Fray, &c. 

BE hg | 3 Fenwick. 

| Thercupon it was Ordered that Sir ohn Fenwick be al- 
lowed two Counſel at the Bar of the Houſe to make 
his Deine „ i e * 


f 3 
5 bert 1 3 lle Nowembiis, 1696. 5 
Mr. 8 * this day Acquainted the _— Gai 10 1. , 
ad the Night before (after he came Home) received a 

etter from Mr. Fuller, which he thought fit to Ac. N 
hizzine-che Houſe with, but the ſaid Mr. Fullers Cha- 
acter was, ſo well known to the Houſe that upon a ' 
Queſtion for Reading of it, it Paſſed by a great Ma- 
ority in the Negative; ſo chat there was no Diviſion” 
pon that matter, but che TN was Writ in rhe Words , 
ollowing. 
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J Preſame that no Perſon a in the — 7 1. iy 
Preſent Government, bath been more Actually Engaged © 5 
with Sir John Fenwick than my Sell, it being my" Fortune | 

everal times to bring Letters to him from the Late King and _ _ 

Oueen at S. Germains, and to tarry bis Anſwers; 1 . 1 
alſo been with bim at the Private Conſults of the Lute King's {28 
idherents, as my Informations Aſſert 3 ſo that if Im % 32 
WServiceable to < letect ing bis Tape Iſhall be very re, "2 
„erde 7. rr | and to demontrate my OBS 4A 
ET _ oy | ; 4 $8 a 
7 Fx | Your Hence moſt Humble „ 
SI MENT e, e and Devored S „„ 

W.- R. 3 


Dir Joby Resi was hehe to the: Houſe, 925 : „ 
der) from the Priſon of Newgate; and there being x 15 
6 Pry great Company of Strangers, both in the Eobb; 
x6] Speaker's Chambers ; and the Houſe being fill - . 
Members, to prevent che Inconvenience that ſucha num- 
ber of People crowding in might occaſion, the Lobby” 
was Ordered to be cleared of all Perſons that were note 
concerned, and alſo the Speaker's Chambers; and that 
eue Back- Door of the ſame ſhould be loch, and the 
ey laid upon the Table: But it being underſtood; That 
he Lords had favoured the Members of the Houſe of 


1 of 7 

4 - 4 ; 
* b = F IJ 

5 


wo I 


"A mons upon other occafions' with reſpe& to their” 
Lordſhips Debates; there was private Intimation given 
Fa the Serjeant to let them remain in e the N Cham 

err, — others were removed. eln ct 

% 


Mace is upon the Jang and every. a has liberty. to 
| London can't have him in Cuſtody here, and ſo they de- 


he could not be in Cuſtody of the Serjeant unleſs he 
had the Mace in his Hand. 


on the Table. 
pong be A _- 7 ce to che M Members char Ly 


| ask what "eines 5 ee, gid 15 ; 17 XL up 


5 10 = 
1 hen Sir Fobn En was ordered to be broug ht to 
the Bar: But it being a Proceeding of that eee that 
none of. the Ancienteſt, Members could readily give a | 
Precedent of, It was neceſſary to ſettle ſome Prelimina- 
ries; and the firſt Queſtion that was moyed, was, Whe:,. # 
ther the Mace ought to lye u «hl the Table when. Sir 4 
Toby Femvich was in the Houſe, or whether the Serge. | 
ant ugbt not to ſtand by him with it at the Bar 
Mr. Smith. Sir Fob . Fenwick. being 4 Priſoner, the 
—2 ought to be at the Bar, and then no Member can 
BAK. w 

0 Mr. Boyle. This Hearing of any ching I can ** af; | 
is moſt like the Hearing, of an Election, and then the 


ſpeak and ask Queſtions. . _ 
Mr. Chane. of Excheg. The Mace ought not to 3 up- | 
ofthe; Table, aaa 3, he is a Priſoner: The Sheriffs of 


ver him into Cuſtody of the Sergeant, . Yo! 
Mr. Jobn Howe. That Argument wonld be good, if * 


Mr. Brotberton. The Mace ought to be upon the 
T able, 52 the _—_ — _ be Read. _ bn 
i Chr, Muſgrave - ace ought to upon t 
Table... Never any Bill was Read bur ehe Mace was up- 


Col. Granville. If the Mace be not upon the Table, it 


- — 


Jou 


2 8 


Jou call i in the Council, that you, may acquaint. the 
HCounſel with it: Think it not proper that the WS 
 Wſbould be upon the, Table, becauſe he is a Prifoner, 
4 though f it may not be neceſary that tlis Sergeant f. Thould 


ave it upon His ſhoulders all the time, bur he may 52 
imſelf. I believe you will ask Sir Job Feu wha 
e has to ſay, but 56 Queſtions to make him accu! 


will conſider, Whether you will permit them to go on, 
or they ſhall withdraw, and the Houſe will conſider | 
ne what Queſtions ſhall, be asked. 
wo Col. Mordant. 1 hope the Queſtions will be taken 
| down upon a Paper i e the Speaker, and then read to us, 
| 1 5 may ſee. Tt ey, be right, and, to eds ied 
earer FI 
Sir Will. Williams. 11 the Mace is not upon the i Table, 
our. Mouths are Muſled; we are inthe Nature of. Judg-, 
4,” and ſhall we pals a Vote that the Judges ſhall not ask 
Fern = I 
Sit Tho. Dyke, I. can't be informed without E uy £0 
Queſtions : I know not whether you are a Houſe, with, 
Pont it, without having the Mace upon the Table. And 
„e will xou Act in your higheſt Capacity . being a, 
N I do not know how it was when the Lord 
Ege Was here but when the Duke, of Leeds was 
7 here, the Mace was,upon the „ 
79 "Mr, Hoyle. I with you had appointed 2 "en: 


77 himſelf : And I. humbly propeſe it to, .you,. That alte 
ze. che Council is called in, they may open the Nature 
in the Evidence againſt Sir Foby Fenwick 3; and then you, | 


er. Ito have ſettled the "Preliminaries, and, that the Bi ag: 
not been brought 1 in at all; what is Adee as a 
nter to avoid delay may occaſion more. For —— h 
% hen you carry the Mace from the Table, no W 
;e What th the Liberty to ſpeak, yet any Member hath Liber-: 
re ty ro deſire. that the Council may. withdraw, and then 
o they. muſt withdraw, and the Mace muſt be brought 
upon the Table. | 
1 Nr, Cbanc. of Eibe. That Garaleajans is certainly | 
re. in the right? But 1 think the Mace muſt not be up- 
Ju 5 on 
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by the Chair. 


3 Difficalcy by having pa 


£4 1. 3 5 


| PIR Table Whke the eur is 88 j Wor! Tat 


is muſt be asked by the Chair. 1k 


5 G Examination that L remember was up 
75 oo the Admiralty, and then the Queſtions were: asked 


by the Chair. or the Inſtance of my Lord Torrington, 
tis true he had not of, Mace wi ith; him, but he came 


at fis own Requeſt, lle came to give you an Account 
- of his Proceedings, and in that gr 


ſe not a Queſtion, 
was asked by any Member; an) Member hach 


Liberty ro propoſe any G 


Aſterwards the 'Oneſtion was put, 1805 it paſſed. That 
Sir Fobn A Thould: Nand wh | the Mace at the 


3 ** 4 * if 2 4 Ain 
1 9 . 


Then a. Queſtion aroſe about Reading of the Bill: ; 
Shins Gentlemen” faid it could not be Read when the 
Counſel was preſent, Land they ſeemed to be under a 

ed the laſt Queſtion others 
Haid, Ic was not neceflary ro Read it while Sir Foby 


Hue was preſent,” he having had a Copy of, it; 
but at laſt it was 1 reaſonable, it being in che 
Nature of JS e upon him, that it ſhould be Read 


to him when preſent with his Counſel; and *twas ſaid, 
ie was done in 15 Caſe of Indictments, though Co-. 
pies were delivered to the Priſoners: But it ſhould be 


| Read only as a Matter of Form, as a Charge to which. 


he was to Anſwer; but it could not be reckoned a 
Second Reading, according to the Rules of the Houſe, 
the Mace being off 


And it was ſaid; That the Journals did take Noties 


| rhatin ſome Caſes, as in the Caſe of an adjourned De- 


bare, ſome Bills had been read Fol times, and it was 


agreed, that the Bill ſhould be read to him in the Pre. 
ſience of his Counſel, and fo that Difficulty was ſolved. 


And the Se rgeant. took the Mace, and brought Sir 
Fehn Fenwick to the Bar; and Counſel was adniitced 


for him, and ** Bill, Ire. For the Bil! 


. 


Weſtion, Bur; it mult be asked 


the Table, and therefore it ſhould 
8 Read again when” the Counſel and he were wich. | 
drawn. 


. 


„ Mir. Sergeant Gould, , King's Sergeant, and Mr. Sergeant: 
k Lovel likewiſe King's 1 and Recorder of Lond. 
„au Si. Thomas Powys, and Sir Bartholomew Show- 
4 Ker, for Sir John Fenwick. WE K t Wa "\ + ag 
And Mr. Speaker opened the Matter thus. 
Mir. Speak. Sir Fobn Fenwick, the Houſe have recei - 
ed Information that you have heen in a horrid Con- 
I ſpiracy againſt the Lite of his Majeſty, and for bringing 
41 Fin. a French Force to invade this Kingdom ; that you 
8 have been Indicted thereof; and they have conſidered 
the Nature of the Crime with which you ſtand Charged, 
and how deſtructive it would have been (if it had ſucſ- 1 
ceeded) to the very Being of this Kingdom; and ther: 
fore that you may not go unpuniſhed, if you are guiley, - 1 
have ordered a Bill to be brought into this Houſe to At.“ 
taint you for High Treaſon, which hath been once 1 
read, and will be now read to you at the Bar; and then 1 
you will hear the Evidence againſt you, and have Li- 1 
berty to make your Defence: And though you cannot 1 
claim any Right thereto, this Houſe (to ſhew how rea- "= 
dy they are to Favour you, in giving you any reaſona- 1 << 
ble help to make your Defence) do allow you Counſel - - * 
to aſſiſt you therein; and having granted you this heit 
Favour, they do expect that you will make a good uſe” | | 
of it. I am likewiſe, to acquaint thoſe that are your 1 
Counſel, That this Houſe do reckon their own Pr. 
dence will ſo guide them as not to give any juſt: Oſſence 
to this Houſes. and that. they will not be allowed to | 
queſtion che Power of Parliaments to paſs Bills of At 2 
tainder when they judge it requiſite, of which this Houſ I 
gare more proper Judges than any private Perſon, and! 
I cherefore they will not allow you to debate that Point. | 
Ry Let the Dill be Read... et en 4 
Hereas , Sir John Fenwick, Bar. || Clerk of the 
was upon the Oaths of George Por- Hcuſe of Com- 
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Cc dion of His Majeſty, and adbering to His Majeſty*s Ene- 


High- Treaſon in Conſpiring to Aſſaſſmiate His Majeſty's Sa- 


0 join with and Aſſiſ him with Men and Arms upon ſuch 
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Jo far abuſed His Majeſties great Cleniency and Indulgence; | 


ations, reſtecting on the Fidelity of ſegeral Noble Peers; i 
by Hearſay 3 and Contriving thereby to Undermine the Go- 
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VJ the Autbority of the ſame, That the ſaid Sir John Fenwick te. 


* 


Treaſon, in Compaſſing and Imag ining the Death and Deſtru- 


mies, by Conſulting and Agreeing with ſeveral Perſons (where- | 
of ſome have been alreac'y Attainted, an others not yet bronght | 
to their Tryal for the ſaid Treaſons) at ſeveral Meetings to 
fend Robert Charnbck, ſence Attainted and Executed for 


cred" Perſon, (whom God long Preſerve) to the Late King | 
James in France, to Iucite and Incourage the French King 
to Invade this Kingdom with an Armed Force, by Promiſing 


Invaſion. And whereas, the ſaid Sir John Fenwick did 
obtain His Majeſty's Favour to have his Tryal delayed from 
time to time, upom his repeated Promiſes of making an Inge- 
nudus and full Confeſſion of his Knowledge of any Deſigu 
or Conſpiracy againſt His Majeſty's Perſon or Government, | f 
and of the Perſons therein concerned: And whereas, he has | 


therein, That inſtead of making ſuch Confeſſion be hath con- 
trived and framed Falſe and Scandalous Papers as bit Infor- 


divers Members of the Houſe of Commons, and others, only 


ernment, and create Fealouſies between the Ring and bis 
Subjetts, and to ftifle the real Conſpiracy. And whereas, 


Cardel Goodman, one of the Witneſſes againſt the ſaid 


Sir John Fenwick, to Prove the ſaid Treaſon, lately and WY " 
fence th ſeveral times appointed for the Tryal of the [aid Sir G 
John Fenwick at one of which times the ſaid Sir John Fen: I *!! 
wick had been accordingly Tryed, bad it not been for the 01 
Exprctation of the "(aid Diſcoveries ſo often promiſed by ¶ th 
him is withdraum; ſo that the ſaid Cardel Goodman F. 
cannot be had, to give Evidence upon any Tryal. Be it m. 


Enacted by the King's moſt Excellent Maje y by and with by 


the Advice gnd Conſent of the Lords Spiritual and Tempo- A 
ral, ahd Commons in this. preſent Parliament Aſſembled,” and 


be, und is hereby Convicted and Artainted of oy Ju 
0 5 1 a 


* 


(6 


; nd ſhall ſuffer the Pains of Death, and incur all Forfeil ne 
. 4 Perſon Attainted of High-Treaſon. - = RIOT 


Mr. Speaker. Mr. Sergeant Gould, the Houſe expects 


| | rom you, and Mr. Sergeant Lovel, that you open the 


vidence you have to prove the Suggeſtions of the 


| Bill. E? 3; + . 14 | 9 . ry $5. ref 
Hedience to your Commands to give an Account of 


he Charge, and likewiſe of the Evidence of Fact, that 


Fis againſt this Gentleman, Sir John Fenwick... The 


Charge againſt Sir John Fenwick is for High-Treaſon, 
and Men of the higheſt Degree; tis no leſs 
than a Deſign of Depoſing the King, and ſubverting 
the Government, and ſubjecting it to a French Arbitra- 
ry and Slaviſh Power. It further Charges, That in Pro- 
e of this Conſpiracy he hath met together, with 


I ſeveral others, who Conſulted, Conſented, and Agreed 
together, to bring in a French Army upon us; and in 
order to that, as a particular Overt. Act, it is Charged, 
That they contrived- to ſend one to the Late King 


James, to bring a French Power upon us. It is Char- 


ged likewiſe, That he Conſpired to Levy War upon us, 


and for that purpoſe did provide Piſtols, and other 
Warlike Arms. This I take to be the Subſtance of the 
Charge againſt Sir John Fenwick. ce nie Saget 

Now, may it pleaſe you, Mr. Speaker, as for the E- - © 
vidence of the Fact Charged and alledged againſt this 


Gentleman; Ir is no Secret certainly to any at this 


time of day (after ſo many Tryals, ſo many Convicti- 
ons, fo many Attainders) that for ſome years laſt paſt 
there hath been a Wicked Conſpiracy to bring in a; 
French Power upon us, to ſubvert this good Gavern- _ 
ment, and to Depoſe the King; but God Almighty, 
by ſpecial. Providence, hath always prevented and dil- 
appointed them. We know ever ſince the Buſineſs of 
La Hague (in which even by a Miracle God diſappoin- 


ted chem) they have been ſtill reſtleſs, and have been 


induſtrious to ſet up again this Deſign; and have net 
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We ſhall ſne w you that in Time, in the Year 1694 


burt did not take Effect; afterwards, I think the begin 
ning of June, or latter end of Ma, there were ſeve. 


at the upper end of Z-adenhall-Street, where this Gen - 
tleman that now ſtands Charged at the Bar was pre- 


was Sir Fohn Fenwick, my Lord Montgomery, Captain 


had any regard to the King's Mercy ſhewed to tliem 
in Paſſing ſeveral Acts of General Pardon, but have 


ſtill perſiſted in the ſame Deſigns. 3 
As to the Charge upon this Gentleman at the Bar 


for feveral Months there was 4 Conſpiracy carried on 
ral Conſults, or Meetings, at the King's Head Tavern 
ſent; there were ſeveral Gentlemen, and among the 


reſt (as it hath and will appear upon Evidence) there 
Porter, and Goodman: It was then propoſed, That one 


| Charnock (ſince Executed, and agreed by all to be pre- 


ſent) ſhould go over into France to the Late King 
James, to Communicate to him their Reſolution and 
Sincerity in being ſerviceable to him in Levying War 
here to depoſe the King, and fubvert the Government; 
Who was to intercede with the French King, fo that 
there might be Forces ſent from France. But after this, 


 Charmick (preſent ſtill this Gentleman) comes and pro. 
poſes this Thing again, to try whether they were Sin- 
'. cere and Real in their former Reſolutions: To which 


they all did then again agree and declare their Aſſent, 


That it ſhould be done, and they were very Zealous 


in the Matter, and the Forces were at that Time pro- 
poled. And what was that? Why truly, no leſs than 
8000 Foot, and 2000 Dragoons of France, with an Af- 


ſuranee of 2000 Horſe from this Country. Charnock 
did go into France, and did Communicate this Matter; 


and after he had Communicated it he came back, 
and brought Anſwer, That King James had endea- 
voured to anſwer their Expectations, but at that time 


the French King could not ſpare his Forces, but however 


returned his Thanks to them. 


© * This paſſed on till Chriſtmas laſt. Then comes over 
dir George Barclaye upon this Expedition, and there was 


a Com- 


4 Commiſſion prepared for that purpoſe; and as 
| to one part he brought along with him a Detachment 
of ſome of King Famer?s Guards, who were to Aſ⸗ 
Bari ſaſſinate the King. The next part was for raiſing a 
KRebellion; now that fell to Sir Jobn Fenwick's parr. 
d on As to the Aſſaſſinating part, you have had ſeve- 
in ral Examples made already. This we have Evidence 
to prove, and if we prove this Matter as we have 
opened it, then I think there is no Perſon what- 
ſoever, but will agree that this is High. Treaſon in the 
higheſt Degree. Now, Sir, here ftarids our Matter; 
here was an Indictment found according to the Law 
you made laſt Seſſions of Parliament, by two Wit- 
neſſes, to one Species:of Treaſon againſt Sir Fobx 
Fenwick ; (we have one of theſe Witneſſes here, vi- 
wa voce,) but Sir Joby Fenwick hath Protracted his 
Tryal by frequent aſſurances of making a Diſcove- 
ry, which hath determined in what you have already 
mentioned in your Bill, That Sir John Fenw;ck hattt 
not been Try'd ; whereas, he had been Try'd in 
Courſe, without theſe Applications, and found 
Guilty: But now he hath had all this time, at 
laſt, Goodman is withdrawn, and we think (but that: 
ve muſt leave to the Judgment of this Honourable 
ich Houſe) it may be geaſonahly ſuppoſed, by Contri- 
vance to take off the Proſecution of Sir John Fenwick. 
dus For why? The Inference is. from a Fact that we 
ro- fhall, prove to this Honourable Houſe : - There hath. 
an log he like Attempt upon. Captain Porter, but Caps. 
u. i tain Porter hath been more ſtedfaſt, he hath been fo: ' 
% reſolved, that, he ſtood his ground; and to ſpeak the 
r; Truth, notwithſtanding he hath been highly-Temp- 
k, ted; for we ſhall prove to you, that .one. Clancy. 
a- © came to Captain Porter, and Tempted him to with-: 
ne draw into France, with aſſurance of a: Pardon, and 
er be had Three Hundred Pounds paid him in hand, 
and Three Hundred. more he was to be paid when 
r he ſhould come into Fance, to be remitted by Bills 
2s of Exchange; belides he was ” have 300 J. a Year, 
| ge Pol 109 


— 


1007. from my Lord Alisbury, 100 J. from my Lord 
Montgomery, and the other 1001. a Year from Sir 
Fobn Fenwick, and this was to be an Annuity during 
his Life; And thus far we ſuſpect Sir Fohn Fenwick 
may be concerned; for his Lady came (he did not 
come Perſonally, but his Lady did) and gave her Ho- 
nour and Aſſurance, that it ſhould be all performed, 
and much more, if he would withdraw himſelf, _ 
Captain Porter preſently made a Diſcovery of this, 
1 but accepted the 300 J. which was paid down; up- 
on this it hath been ſo far proceeded, that Clancy 
1 Hath been Indicted for it, and convicted, and hath 
In received Judgment, and I ſuppoſe there hath been 
Execution, We have the Record of all theſe Pro- 
ceedings. : 5 OT Ge bo 
We have this Circumſtance farther in the Caſe 
(which it is my Duty to open to this Houſe) to 
ſhew what labour there hath been to ſtifle the truth - 
of the Fat. Upon taking of Sir Fobn Femvick, there 
was one Webber taken with him, and he ſlid a Let- 
ter into one Fow!'s Hand, and this was to be ſent 
to my Lady Fenwick; And what is the Import of 
this Letter? The Import of it is (They could not 
prevail with Porter, as I opened juſt now, therefore) | 
ou muſt influence the Jury, get two or three ſtout 
—— Men to ſtarve the reſt, for we have nothing 
elſe to depend upon: Theſe things we ſhall humbly 
offer to prove according to our Duty, and according 
to the Order of this Houſe, and then leave Sir John 
Fenwick to make his Defence. MY. 5 
Mur. Record, Sir, In what I ſhall fay, I ſhall en- 
 deayour, as I ought, to purſue the Method of 
this Bill; and firſt, I will take notice, That it is the 
Pleaſure and Direction of this Houſe, That we ſhould 
attend this Houſe this Day, to produce the Evidence 
againſt Sir Jobn Femuick. ch 
The Crime for which he ſtands Indicted is High 
 / Treaſon; I preſume the learned Gentlemen on the 
[= Other ſide will not deny, but that the Compaſſing and 
8 e Tonſpiring 
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| Invade the Realm, or to hold Cort 
Adhere to the King's Enemies, is likewiſe High Trea- 
ſon; and therefore J ſhall not trouble the Houſe to 


believe they will not deny it. 
In the next place the Bill does take notice, That 


and Porter, were altogether at a Conſult 


* 
. ans 
(19) 
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Conſpiring the Death and Deſtruction of the King 


is High Treaſon ; and chat to endeavour it, or ſhew 


it by an Ovyert-Act, to cauſe a e Power to 
pondehce, ot 


fay any thing to that, one way or another, beeauſe I 


Sir Fohn Fenwick hath been Indicted at the Old Baily 


in May, 1696, Sir, by a Law gf this Parliatnent made 


laſt Seffions, no Man ought to be Indicted of High 
Treaſon without two Witneſſes. Purſuant to that 
Law, Sir Fohn Fenwick, hath, been Indicted upon the 
Oaths of two Witneſſes, Captain Porter (whom we 
have here) and Goodman (whoa we then had) who 
did Swear to the ſame Treaſon; and upon the Evi- 


dence of theſe two Witneſſes the Jury found the Bill. 


We have this further Matter. Before the Time the 


Bill was preſented to the Grand-Jury, there was an 
Examination taken both of Porter and Goodman itt 


Writing, and I think it was before a Worthy Mem- 
ber of this Houſe, to phy Appeal in this Caſe, 

and in thoſe Examinations (if I miſtake. not) the 
fame Informations they gave againſt Sir Fob» Fenwick, 
as they gave againſt Mr. Cook, and upon the Tryal 
of Cooł they were Sworn, and did Juſtiſie and Veri- 
fie the Informations they had given beforg. And if 
you pleaſe, we ſhall call Witneſſes to prove, That 
upon the Tryal of Cook, Porter and Goodman gave that 
Evidence that did equally affect Sir Fobn Fenwick 
for he was then withdrawn, and could not be taken) 
and the Evidence was, that Cook, Sir John Fenwick, 


with my Lord Alisbury, my. Lord Montgomery, Sir 


William Perkins, Sir Jobn Friend,  Charmock, ny 
appointed for the carrying on theſe Trayterons' Pur- 
poſes. They gave the Court à great deal of trouble, 
upon the Point wiiether Goodman was there at that 
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time, and they did call ſome Servants of the Houſe 
who did prevaricate about that matter, but the Cburt 
was throughly ſatisfy'd, and it hath appear'd mote 
plainly ſince, that they did abuſe the Juſtice of the 
Court, for that Goodman was undoubtedly there. Sir, 
Cook upon the Tryal was Convicted, and had Judg- 


ment of Death. And, Sir, he is Attainted, but it does 


not become me to ſay, Why he is not Executed? His 
Majeſty, no doubt, hath great reaſon for it. But this 


1 may ſay, being preſent at the Tryal, nothing was 


44. 
To ſhew Sir Jobn Fenwick is Guilty, I crave leave 


made more plain; and Sir Jobn Fenwick appear d to 


to add this, he did withdraw himſelf, and fled, and 
Was enquired after with diligence, and at laſt he was 


found. 


We ſhall make good all we have charged him 


with, by Evidence (we hope) to the ſatisfaction 
4% Ye wranondy „ 
Mr. Speaker, if you pleaſe, Mr. Baker, that is Sol- 
licitor for the King in this Caſe, does attend at the 
B 2 
Mr. Speaker, Sergeant, call in Mr. Baker. 
Mr. Speaker. What do you call Mr. Baker for ? 
Mr. Serg. Gould. To give an Accotint of this In- 


Door with all the Papers. We deſire that he may be 


diene, for, we have a true Copy from the Re- 


c 
Sir Thomas Powys. . Mr. Speaker, ſince T am here Aſ- 


559 Counſel for the Priſoner, by the Allowance 
Ol 1 


this Honourable Houſe, upon his Application, 


* 


without my privity, I crave leave humbly to ac- 
þ Fin pu On, behalf of my Client, That I take it 


rer Coun- 
{el tor him) are a little ſurprized in what the King's 


Counſel are going abott; for in truth we were nor 


2 | A agent # er Jo tom: 1 12 93 
aware, nor do we find that any ooo wi given to 
the Gentleman at the. Bar, that t 


re would Be any 
Proceeding 
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Proceeding againſt him by Examining of Witneſſes, 
or giving of Evidence; he had (it ſeems, 
of the Houſe ſent to him, and likewiſe a Copy of 
the Bill; but I could not underſtand that the Houſe had 


given notice that he ſhould be prepared by Wit 


* gneſſes, if he had any, or be at liberty to produce 


77 
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them. Nor was there the. leaſt notice to him, that 
there would be a Proceeding againſt him by way of 
giving Evidence. He did as I find, humbly apply 
himſelf by Petition, That he might be heard by 
Counſel againſt the paſſing of the Bill, and I ſhall 
very carefully obſerve thoſe: Directions you gave us, 

which I hope we ſhould not have ſtood in need of, 


but have behaved our ſelves as becomes us, and not 
have drawn in queſtion the Power of Parliaments: 
I never had a thought to do ſuch a thing. hüt this I 


humbly lay before you for your Conſideration, Whe: 
ther without any fort of notice that I perceive, he 
bath had from this Houſe to make his Defence to 
any. Evidence, and conſequently there could be no 
need of Witneſſes on his behalf (whether you will 
ſo proceed unleſs he had had forewarning to pro- 
vide hiruſelf . otherwiſe than by the Printed Votes, 
which (I ſuppoſe) he had no opportunity of ſeeing, 
and whether within the Words you are pleaſed to 
acquaint us with, we may be heard, as to the rea- 


ſonableneſs of this Proceeding, that by and by we muſt | 


crave leave to ſpeak unto. _. „ 
Mr. Speaker. Sir Fobn Fenwick did Petition, it is 
true, That he might be heard by Counſel at the Bar 


againſt paſſing the Bill; but he likewiſe Petitioned 


for Counſel and à Solicitor, and the Anſwer from 
the Houſe was, That he ſhould be allowed Coun- 
ſel to make his Defence. | . vs 


Sir Thomas Powys. Yes, Sir, 1 have ſeen the Or- | 


der of the Houſe ; and truly there did not any thing 
occur from it to me, That it ſhould be expected that 


he ſhould produce Witneſſes. for he praying that he 


the 


might be heard againſt paſling of the Bill, ang 
1] : Cn pi . G3 1 . Grader 
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ems) the Vote 
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Order of the Houſe being that he might have Coun- 

fel for making of his Defence, I did not apprehend 
that it impowered us fo to be prepared as to bring 
Witneſſes, eſpecially there being no notice given to 
him to bring Witneſſes, nor no way for him to com- 


them to come here. | 


Sir Barth. Shower, Mr. Speaker, we do acknow- 
ledge that we are fo far ready as to offer ſome Con- 


ſideratiotis againſt the reaſonableneſs of the Bill. We 
perceive; our ſelves confined not to Argue againſt ſuch 
Bills in general, and therefore ſhall confine our ſelves 


as to this Bill againſt Sir Jobn Fenwick in particular; 


and the ſuggeſtions in the Bill; but as to making his 
Defence againſt matter of Fact, and to Anſwering 


7-1 Note, 76: Order as the Charge made at the Bar, we 


the Day before at che are not ready. The firſt time we 


. rifeng of the Houſe, had notice that Sir Jobn Femwick 


mould Attend, or be brought to the Bar, was laſt 


Night at Nine or Ten a Clock at Night. Tis true, 


the Order ſaid that the King's Counſel ſhould pro- 
duce Evidence for the Bill upon this Day; but it 


was not Ordered that there might be Evidence pro- 
duced for Sir John Fenwick, or at that time that he 
ſhould be Perſonally preſent: We are ready, with 


all ſubmiffion, to offer what we have to ſay againſt 
the paſſing of this Bill, upon the Suggeſtions made 


in the Bill, as Sir John Fenwick's Caſe is tliere repre- 


ſented; but to anſwer them in reſpect of Truth ot 


Falſehood, that we are not prepared to do; whether 


* 


vou will hear them to that before yon haye heard us, 
in the other particular, that we ſubmit to bx. 


Mr, Speaker. Sir, you had Notice on Hedneſle) 


laſt, that Sir Jobn Fenwick ſhould' Have liberty to 
make bis Defence by . Counſel; and if you had 
donhted whether he ſhould be admitted to do it-by 


Witneſſes, yon might have applied to haye known 
he Pleaſure of the Houſes But if that be what you 


* 
* 


tand upon, If you will withdraw, you ſhall know 


the Pleaſure of the Houſe, Hs 
; Mr, 
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Mr. Sergeant Gould. I muſt confeſs we depended 
on it, and expected no other Thing than that the Pri- 


\ 


ſoner at the Bar ſhould produce his Evidence. This 
as our Order, and I apprehended that the Petition 
Ineant the ſame Thing; For, as I remember, it was 


an Order likewiſe that the King's Counſel ſhould 


Wrroduce the King's Evidence: What Reaſon was 


there for that Evidence, unleſs Sir Jobn was to ap- 
ply himſelf to anſwer it? TE a, 

Mr. Recorder, I beg your leave to obſerve with 
what Reaſon the Counſel on the other ſide make this 
Objection; when 'tis the import of this Bill, that 
Sir Jobn Fenwick is guilty of High Treaſon: And 
your Order ſays, They are to be heard againſt the 


Bill, that is to ſay, They are to be heard againſt 


the High Treaſon charged upon him by this Bill. 
Therefore the Houſe did direct us to produce the 
Evidence againſt Sir 7obn Fenwick, to verify the Sug- 
geſtions of this Bill: And ſo I cannot apprehend 
what can be more proper at this time, but to prove 
the Fact againſt Sir Jobn Fenwick ; and tis their Bu- 
ſineſs to defend it as well as they ca. SO 
Sir Thomas Powys. What was faid by the Learned 
Gentleman on the other ſide, I hope will be fome 
reaſon why we might be of Opinion, that we ſhould 
not have Occaſion to produce Witneſſes: And the 
Truth is, This Bill do's. no where ſo much as ſay, 
Sir Jobn Fenwick is Guilty of High Treaſon; and 
therefore Mr. Recorder was under ſome Miſtake, 
when he ſaid the Bill charged that he was Guilty. 
The Bill does not any where make ſuch an Allega- 
tion; there is nothing but a Recital that he was indit- 
ed for Treaſon; and then it recites, That Whereas 
he had protracted his Tryal by ſuch Means as are 
mentioned, and Goodman, had withdrawn himſelf, 


(but it does not ſay with his Privity ;) and then fol- 


lows the Enacting part, Be it Enacted, &c. So that 
there is no ſuch Thing as any Allegation that he is 
guilty, whereby we could 8 that that 1 
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che Fact or Queſtion between us. We now offer iſ 
theſe Things humbly to you, and ſhall readily ſub- 
mit to what youthink fit to do in it. | COT 


Jobs Fenwick is not Charged with his doing any Act, ; 7 
or being Guilty of High- Treaſon; but the Bill takes H 


ſtood upon by the Counſel for Sir Jobn Fenwick - 
They ſay, if you call only Evidence to prove the 


them; but if you call any Evidence to prove Sir 
Witneſſes, they pretend 2. are not ready, and fay, 
0 


co-Proguet Witneſſe s. 
Sir. Tho. Lirtleton, Mr. Speaker, the Counſel could 


\ 


A 
Mr. Recorder. Sir Thomas Powys ſays „ That Sir 44 2 


Notice that he ſtands Indicted for it: Then it will C 
be enough for us to prove, that he ſtands Indicted, 
unleſs the Houſe think fit to let us go into the Evidence 
J 
; Sir | artholomew Shower. We will not oppoſe | the A 

roducing Evidence to prove the Suggeſtions of the {Wm 
Bill, and the Recitals made therein : But if they at- MK 
tempt to prove him actually Guilty by living Wit- Wet 
neſſes, as they have opened it here at the Bar, that Wd: 


we humbly beg leave to oppoſe. But if they think MF 
fit to prove the Suggeftions of the Bill, That there Wc: 
Was zan Indictment, that there were Witneſſes ſworn K. 


to it, and one is withdrawn, and the Promiſes of MK 
making Confeflion , ard his Prevaricating in that F 
Matter, we are ready to make our Defence to that. p. 
Mr. Speaker. Gentlemen, you muſt withdraw before il tt 
you have the Directions of the Houſe, | 
+ Accordivgly Sir Fobn Fenwick, and the Counſel on beth 

Sides withdrew. EE VV 

„Aud being hdr mn. 188 
Mr. Speaker. Gentlemen you have heard what is 


Suggeſtions of the Bill, they are ready to anſwer 
Jolm Femvick Guilty of this Conſpiracy, by living 


They did not know they ſfould be allowed Liberty 


. Lin y; 
not think that the Bill ſhould ſer forth that Sir John 
F@wick. was Indicted, but” that the Houſe would 


know by what Means; ard that Goodman was gone v 


. U 


5 aW; 


1 (ag) 1 
r away, and we ſhould not Enquire by what Means“ 
hat are the Objections by the Counſel ggainſt the 
in? Say they, We are ready to give Reaſons a- 


Wainſt the Bill; They do not Speak downright a- 
T, Fainſt your Juriſdiction: But ſay they, we are rea- 
es Hy to ſhew *tis not reaſonable in this Caſe, as ſtand 
ill Circumſtances, to paſs this Bill. Sir Jobn's Petition 


as to be heard downright againſt the Bill, If it 
as your Intention to hear him to that, and to that 
only, I Conceive you would not have worded your 
Anſwer as you did. You ordered him Counſel to 
he make his Defence, and at the ſame time ordered the 
t- King's Council to produce the Evidence. How could 
it» ¶ they underſtand it, but to make defence to the Evi- 
at Mdence? It may be they have a mind to have another 
nk Fee, whether you will think fit, in the Circumſtan- 
re ces you ſtand, to give them further time I do not 
n know : But the Circumſtances of the Kingdom, and 
of King's Life, muſt be conſidered, as well as Sir Jobn 
at Fmvick. What is the meaning that they are not pre- 
it. pared? I ſuppoſe it is to have further time. But I 
re think your Order is ſo plainly worded that they 
could not ignorantly miſtake it. e ee 
5 CLord Norreys. I riſe up to the matter of Fact. 
That Gentleman tells you your Order is plainly wor- 
- I ded; ?tis fo, if they had timely notice of it: But the 
is Counſel at the Bar tell you, they had no notice of 
k: chis Order till Ten a Clock laſt Night. 4 
he Mr. Speaker. That noble Lord does Miſtake; for 
er that which they ſay they had no Notice of till laſt _ 
Sir Night, was, That Sir Jobn Feywick ſhould be brought 
ng © hither 3 but the Notice that he ſhould be heard by his 


„ Counſel for his Defence was ſent him the Day be- | 


ty fore. | EY 466: e 
Lord Norreys. This very Order, for his Majeſty's 
1d Counſel to produce the Evidence, was made but up- 
& or Tr.. tl 
1d Mr. Speaker. Then I miſtake. But the Order that 
ne was made upon his Petition 1 ſent away im. 

ä 


( oa 
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1 iy: But the Order they mean, Ifuppoſe, is that for if 


bringing him hither. 


Mr. Cowper. Say the Conse for Sir Fohn Fen- I 


wick, we come prepared to make defence to every 


thing charged in the Preamble of the Bill, bus what 


is not charged we do not come prepared to make de- 
— fence to. Now they conceive the Fact of High- 
' Treaſon is not charged upon him by the Bill; and if 


true, it was of great weight; bat as it is, 'tis none: 


For firſt, tis plain, the Preamble recites that he was 
In dicted of High-Treaſon by the Grand Jury, That 
zs a Charge of High- Treaſon within the Bill; for it 
ſays he was Charged by the Oaths of his Country 
upon the Oaths of Two Witneſſes, and there is the 
very Overt-A@ recited in the Preamble of the Bill. 
Now allowing this its due Weight, Can any one 
think that fits here in his private Judgment, That the 
High-Treaſon thus recited, as found by the Grand 
Jury, could be apprehended by Sir Fobn - Fenwick or 
his Councel as no part of his Charge? The very 


Nature of the Bill ſpeaks it; for could any one think, 


that you would Ground a Bill of Attainder upon a 
Suggeſtion, that he being Indicted of High- Treaſon 
had ſpirited away one of the King's Evidence, or for 


giving falſe Information to the Government. So that - 


this is trifling with the Houſe, with Submiſfion. 


Sir Ricbard Temple. Can any Body ſay any. thing | 


of the Intention of the Houſe, when 'tis reduced in- 
to a Bill? Is it not the Bill that he is to make his De- 
fence to? And the Gentleman that ſpake laſt, ſays, 


That no Body could think otherwiſe? Why Sir, no 


Body is to think otherwiſe than the Bill ſtates it. 

Now the thing before you is, Whether upon the 
Suggeſtions of this Bill tis fit for you to Paſs it? The 
Cale of Mortimer was, That he had made his Eſcape, 
being under an Indictment of High-Treaſon, and it 
came before the Houſe, Whether upon the Statute of 
25 E. z. it was High Treaſon; But they did not de- 


eie Fact. 4 
| | Now 
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Now you have brought a Bill here, and all the 


Ground is, That he was Indicted for High- Treaſon, 


had thus and thus Pfevaricated and Delay d his Try- 


al, upon Promiſes. of Confeſſion, and in concluſion 


one of the Witneſſes is withdrawn: Sir, no Man is 


to make his Defence but to what is in the Bill; nor 
can you Examine to ay thing but what is ſuggeſted 


in the Bill, If you will put che Iſſue upon the Guile 
of Sir Jobn Femuick, he muſt have a fair Tryal im 
ſome Place, and that he can't have here upon Oath ; 
for upon all Bills of Attainders they have had a fair 
Tryal above. 8 13 10 „ „ . 
Mr. Smith. I always thought when a Bill of At- 
tainder was to. paſs through this Houſe, That every 
Man was Concerned to hear what Evidence he could, 
to make it appear whether the Perſon was Guilty of + 


the Facts that were alledged againſt him to condemn 


him for; and, I take it, the Principal Thing to be 
conſidered is, Whether he be guilty of ſuch a Crime 
as deſerves ſuch a Puniſhment. | So that, I take it, 
the Queſtion now is, Whether Sir John Fenwick 
hath had that notice to produce his Evidence as is 
convenient? For I think we ſhould loſe time to 
let Counſel ramble upon the Reaſonableneſs of our 
Proceedings; the Queſtion is, Whether he is Guilty 
of the Fact? Sir, I can never think the Counſel could 
underſtand your Order, when it ſays to make his 
Defence; but it muſt be to the Fact upon which he is 


to be condemned. You have already determined the 


Point, as to his Prevaricating, but that is not the 
Matter that ſhall make me find him Guilty: But the 
Evidence that will weigh with me is the Evidence of 
High- Treaſon, and: how far they can anſwer it. 

T Mr: Hooper. The Queſtion is, Whether or na 
there be a ſufficient Guilt laid to this Man's Charge ? 
For in all Courts of Judicature this is a certain Rule, 
You muſt proceed Secundum Allegata & Probata; and 
you ſhall not go about to prove a Thing unlels it be 
alledged, Now the Queſtion is, Whether this Sa ; 


9 


9 8. 7. 
be alledged in the whole Bill, That Sir Jobn Len- 
wick is guilty of High-Treaſon? And if not, whether F; 
they ſhall prove what is not alledged? *Tis true, ic i. 
 _- - hath been alledged that a Bill hath: been found; but 
| feveral have been Indicted who have been Acquitted. 
It is poſſible the Priſoner at the Bar may be Guilty; 
but 1 think we muſt obſerve that Method here, that | 
is obſerved every where elſe, and that is not to go 
about to prove any thing that is not alledget. 
Mr. Clarke. The Learned Gentleman hath made 
an Objection that perhaps would hold very well in | 
Weftminfier Hall: But I ſuppoſe he may remember 
this Bill muſt have a ſecond Reading before you, as 
a Houſez and there may be Allegations differenc 
from what they are now. But the principal Matter 
.* before you is, Whether this Gentleman be Guilty of 
High-Treaſon or no? And if they did not prepare 
to that part, I think they were negligent to their Cli- 
ent; for it appears to be that part that is like moſt 
J EET ovinich Os 
Mr. Howe. The more I hear the Matter debated, 
the more it ſeems ſtrange to me. I have heard the Bill 
read, and took notice of the Heads of it: I always 
underſtood the Preamble of the Bill to be the Induce- 
ment to the End of it; I was mightily ſurprized to 
hear the King's Counſel took no notice of any part of 
it, I think they did not ſpeak materially to one Point 
ef the Allegations in the Bill, fo that the Allegations 
do ſignify nothing: If they intend the Allegations 
ſhould "ſignify any thing, they ought ſure to be fully 
proved before we paſs our Judgments upon the Bill. 
The Counſel, iriſtead of endeavouring to prove him 
Guilty of High-Treaſon, have applied themſelves on- 
ly to prove that he was Indicted for High-Treaſon, 
and have been fo far from proving that he hath pre- 
varicated, that they ſay not one Word of it. Inſtead 
of Proving that he has forged Papers, in order to ali- 
enate the Minds of the King's Subjects, they ſay no- 
thing of that neither, tho' in the Bill theſe are rec ted lat 
| * | | Se - as 
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Jas Motives, for paſſing of it. Whatever is laid dowm 
in the Bill, as a charge againſt him, ought to be pro- 


it ved, or how can we Anſwer paſſing the Bill. No 
„ proceeding can be juſtifiable, if the Fact upon which 
d. t is grounded, is any way ſuſpicious or doubtful; fo 
„that I hope the King's Councel will go on, toprove 
at the Allegations of the Bill, or the Houſe to deny 
59 both them and it. 3 „ 


I ſhall no more give my Vote to Hang him, be- 
de ¶ cauſe he is Indicted of High-Treaſon, than I ſhall be- 
in cauſe he hath been in Newgate. —_ 

er i Mr; Sloane. I think a great deal of your time in 
aS I debating this Matter may be ſaved ; though I will al- 
nt i low the Bill might have been drawn better, and that 
era bare Indictment is not a ſufficient Ground of it ſelf 


of Wl for a final Deciſion of this Matter: But when at 


the time of the finding the Indictment there was two 
li. Witneſſes, and one of them is withdrawn, and is 
ft W ſuppoſed by his means; if the Bill ſeems imperfect, 
for any thing before you now, you will not ſtay all 
the Proceedings upon it; but if you ſee it imperfe&, 
ill ¶ and it may be amended, you will amend it at the 
y5 © Committee. I think the Favour you have given is 
& IF abuſed, and that tis perfect trifling from the Bar. 
to In one Breath they ſay, They could not get ready, 
of for they had no Notice till laſt Nightz and in the 
ar next place they ſay, They will go on to every thing 
but his being Guilty; and I believe they never will be 
prepared for that. e 33875 
Mr. Attorney General. Sir, I am very. unwilling to 
ll. ſpeak any thing in this Matter; | becauſe, Sir, by the 
m Place I have the Honour to ſerve his Majeſty in, as 
one of his Counſel, if it was in the Courts below, 
, muſt proſecute on behalf of the King: But I am 
every ſenſible while IT am in this Houſe, I am in ano- 
d ther Capacity; T am to Vote here as a Judge, and 
1 not as a Party. Wo fee) HET 
4 That which I do now trouble you about, is in re- 
d lation to the Matter that hath been Objected; SE 
Wh a 5 the 


1 


the Bill does not expreſly affirm, that Sir Jobn Fu- 
wick was Guilty of High- Treaſon, but only that he 
was Indicted for it: Truly I thought, and do ſtill, 
fe, That that 
Matter of Affirming him to be Guilty of High-Trea- 


wich humble Submiflion to the Hou 


fon was not to be inſerted in the Bill; for that will 


pe the Conſequence of your Judgment, and Opinion, 
upon hearing of the Evidence. The worthy Mem- 
ber that ſpake laſt ſaid, the Bill might be better drawn; 
I am ſorry we had not his Aſſiſtance in it: But with 
Slaͤubmiſſion to his Underſtanding I think that had 


been too much Preſumption, till you were ſatisfied 
whether he was Guilty or no. We could only go fo 
far as to ſet forth the Facts we knew; as that he 


was Indicted that we can verifie, and can't take this 


to be like the Caſe of an Indictment: for there you 
muſt affirm ſuch and ſuch Things that cannot be al- 


tered afterwards: But a Bill in Parliament hath * | 


Steps, you read it ſeveral times, and commit it; 
that you alter the Suggeſtions of the Bill as the Caſe 
appears to you to be verified; and if you be of Opi- 
nion that he is not Guilty, you will not condemn 
him becauſe he is Indicted: However that is not im- 
material but proper to be ſet forth for a Ground of 
Four Proceedings, That there was a Probability of 
his being Guilty from that Accuſation. Therefore, 
Sir, I confeſs, I can't think that thoſe Gentlemen 
that are Council for Sir Fob» Fenwick could think, 
that you did intend to proceed otherwiſe than to hear 
Councel as to the Fact. They could not think that the 
proof of his being Indicted, would be Ground 
enough for you to proceed to paſs the Bill: For how 
could any body think, but you would come to exa- 
mine the Fact? I can't fee how they ſhould come to 

Miſtake unleſs twas wilfully, TRL a 
Mr. Price, The Matter now Debated, is, What 
Method ſhall be followed, or what Evidence ſhall 
be given upon this Bill, or whether Evidence ſhall be 
given of any other Matter than is ſuggeſted in — 


N . 
-in: 1 muſt confeſs, making a falſe ſtep at firſt ſetting 
Hut, bach put us out of the way hitherto: For in the 


ill, Caſe of my Lord Strafford Witneſſes were Examined, 
at nd he was Adjudged to be Guilty, before there 
ea» vas any Order for a Bill of Attainder. But ſince 
vill oa are in this way, pray conſider whether the 


ouncil againſt the Bill have gone according to your 


; Wheard to prove the Suggeſtions of the Bill, and the 
ouncil for Sir John Fenwick do not oppoſe that, 
but the Council for the Bill open more things than 
are comprehended in the Suggeſtions of the Bill, for 
the Suggeſtions are only a Recital, and are no poſi- 
tive averrment. And theugh a Bill and an Indict- 
ment do very much differ, yet they muſt agree in 
this, to put a Charge upon the Perſon. If the Pre- 
amble is not to any purpoſe, What need they have 
Wmade any? They might have ſaid only, Let him he 
{rtainted, To what purpoſe does Sir * Fenwick 
ome to the Bar? if it is to any purpoſe, tis to An- 
wer the Charge of the Bill. That learned Perſon 
lays, the Bill ought not to Suggeſt that he is Guilty 
till the Matter is proved, then there muſt be an A- 
mendment in that point, and that will make it a 
of new Bill, and then he muſt have another Day to 
e, MAnſwer that new Charge, But they might as well 
en have ſaid he was Guilty of High-Treaſon, as to fa 
k, Min the Enacting part, that he ſhould: be Attaint 
ar Therefore if the Gentlemen for the Bill will proceed 
1e Nand prove the Preamble of the Bill, let them. Other 
id wiſe I defire there may be another Day for Sir Jobs 
w Fenvicł to Attend, and let them do all together. £ 
a- Sir Cbri flopher Muſgrave. I think as to that len- 
to Jed Perſon nothing is to be laid to his Charge, for I 
rhink they have drawn the Bill purſuant to the Di- 
at Nrections. And if they had drawn it otherwiſe, be- 
ll fore they had known the Senſe of the Houſe, I 
xe think they had been Guilty of a Crime. 


order. The Order was, That Council ſhould be 3 
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That Which ſeems to be before you, is what was 


of any Perſon, Whether any thing is to be admitted 
to be proved at your Bar but what is in your Bill ? 
For let us have a little regard to the Proceedings in 


Juſtice you ſend him a Copy of it, and with great 
\ Favour too, you allow him Counſel to Defend him- 


of the Bill? Now if you will admit of any thing to 
vuhat dangerous Conſequence it may be, for *is im- 


Mr. Sollicitor General. If the Counſel againſt che 


ther of them true. But your Orger was to draw a 


ble is no neceſlaty part of the Bill. - 


Preſcribed for an Act of Parliament. 
As to the Preamble, the Debate when it was Or- 
dered went no farther than that he was Accuſed of 
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opened by the King's Counſel, and that was to prove | 
the Treaſon. Novy, Sir, I would be glad to know | 


Weſtminfter-Hall. Can any Perſon upon any Indict- 
ment of High-Treaſon, offer Evidence of any Trea: | 
ſon but what is expreſsd in the Indictment? And, 1 
think this is the fame in effect; for here you draw a 
Bill of Attainder againſt Sir John Fenwick, and in 


ſelf. To what? as to the Suggeſtions that are in the Bill. 
Otherwiſe to what end did you ſend him the Copy. 


be proved but what is in your Bill, I know not of fl © 
poſſible to be prepared for it. 


Bill could be any way miſtaken, or think the Bill 
defective, I am for giving them longer time to make 
their beſt Defence, but I think neither one nor the o- 


Bill for Attainting Sir Fob Fenwick of High Treaſon, 
and I think if the Bill had gone no farther, but Ena- 
Red that be ſhould be Attainted of Higb. Treaſan, 
we had ſtrictly purſued your Order, for the. Pream- 


A Bill and an Indictment are of quite different 
Natures ; there is a Form for an Indictment, but none 


High-Treaſon, and was like to have been brought to Si 
his Tryal, and to delay it he pretended to make an in- 8! 
genuous Confeſſion, and inftead of that, there was 


produced a Paper which you have cenſured (as yoy 5 


thought fic) and upon that you voted a Bill to be 
ä N brought 


= CNA 

as OW brovght in © Attaint him of High D i what 
chen could be expected more for the Inducement, but 

che Debate upon which it was Ordered. 


d If the Houſe had thought fit to Examine Witneſſes 
| 2 befote, (as now) no api but the Bill. ſhould have 
in Soggelied that he was Guilty of High-Treaſon 4, but 
is time enough gor you $0, uggett that, after you 
2: have heard what the Witneſſes ſhall ſay... If the Coune 


1 eil did not know this, norwichſtanding all that I 
have ſaid, I am for giving them time, but (with Sub+ 
in miſſion) it was impoſſibie for them to miſfake it. 1 
de Bill tad wene no farcher chat, Be Je, Fuse 
no hot be Pun be ee of High Trl, hen. they, 
11. bad ſome colour to ſay tliere wete different Species f 
y High Treaſon, and they could ales what parti- 
to cular Facts they ſhould apply; themſelves... But When 
of the Indif&ment is Recited. which, charges him with par- 
n. ticular Facts, and tells him by what Witneſſes the Bill 
was found, it was impoſſiblè for the Counſel not to 
he know that the Treaſon in the Indictment was 3 
il High Treaſon you did intend to Enact that he ſhould 
ke be Attainted for, but when they ſay they are not rea- 
dy, truly there may be fome reaſon for it, for I be- 
a lieve they never will be ready. u Men will 
n, be wilfully miſtaken, and ſometimes tis their misfor- 
a. tune to be ſo. They ſay they are miſtaken, MHA 
„, of theſe are true I know not. But we have ſeen al- 
1. ready the time when he hath trifled with the Courts 
of Juſtice, he hath delay'd his Tryal till one Witneſs 
nt is withdrawn ; if you give him longer time, he may 
ne! have the good fortune to have the other gone too; 
l fee no reaſon for you to forbear hearing of the E- 
e . adarionaa.. 
of Mr. Fame, Mount ague. 1 am not ſurpriz2 d to hear 
to] Sir Joby Feawick deſire time, for giving him time is 
"i Feine him life; nor for his Couniel to tell you his 
| Vitneſſes are not ready; tis a common excnſe. I 
ou hardly ever knew 4 Perſon brought upon his Tryal, 
>= but tat was his Excite 5 aid jet 1 hare ſeldom 


Ar 


known it allow'd as a good excuſe: But *tis objected, 
you mult go ſecundum allegata . probata, and notfing 
being in this Bill like what the Counſel for the Bill 


dick open, tis not fit to hear Witneſſes to what is not 


» 


aledged in the Bill. I grant that; and yet. I think 


the Counſel ought to be allowed to call Witneſſes to 

prove every thing they have opened to you: "Tis agreed 
they ought not to have brought in a Bill to ſay in 
| g bes f terms, he is Guilty of High Treaſon 3 


ut then ſay they, you mould have Charged in the 
Bill what Treafon he is Accuſed of, and then they 


s 


ſhopſd have been admitted to prove it. With Sub- 
miſflon, che Bill does that thing; for the Bill does Re- 
Cite, rhat be is hudicted of High Treaſon in Compaſ- 
fog,” Cc. "Tis plain then the very Treaſon that is 
Charged" upon him by the Indictment is ſpecified in | 
this very Bill :* And fure you will permir them co prove | 
what is alledged in the Bill. Now, What did the 
Counſel for the Bill open? That at ſeveral Meetings 
they met to conſult of the Matter, that this Bill takes 
notice of: Did not the Counſel tell you when Char- 
noch went there for that purpoſe, and when Charnock | 
met them again for their further Aſſurance ? Now. i8 
this being ſo plainly ſet forth in the Bill here, which 
Recites that this Matter was proved by two Witneſſes, 
upon the Credit of whoſe Teſtimony his Indictment 
was found, and that one of them is gone away; and 
all they. ſay now is we are ready to prove the matter 
then Sworn: is not that proper to ſatisfie Gentlemens 
Conſciences that won't Convict this Man without E- 
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Sir "Francis Minnington. Mr Speaker, I humbly 
conceive the Queſtion is not now, Whether Sir Jobn 
Femvickis Guilty or not, But, Whether the Objections 
the Councel for him have made, be ſo ſtrong ds you 
will grant what they move to yon; They tell you 
if Councel will proceed upon nothing but what is Sug- 
geſted in the Bill, according to you Order, they are 
ready formale their Defence, It was.ſaid'the':King's 
ELL 9" CWRnnd 


* 


IT 


1 Cbuncel was ad to give''their Evidence, that 
can have no en but as to the Matters i — $\ 
che Bill. N 20 


1 
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Say he! King 8 Councel, We will prove him Gull- 


4 | ty; ſay the Councel on the other ſide, I hope the 
1 Houſe will give us time to Encounter them in char, for 


you hare no ſuch thing iti the Bill The ſending them 


che Copy of the Bill was as much as te ſay, you need 


not prove any thing but what is therein aſſerted. 
"Twas ſaid by the learned Gentleman there, char/chere 
might have been an Act of Parliament which might 
have ſaid only, Be it Enacted, That ſuch a Man be 
Attainted, without giving any Reaſon. I cannot 
deny but it might be ſo without any Reaſon, but I 


don't believe it Sill be ſo. And another learne 4 Per- 


ſon was for mending of the Bill; ſays he, when you 


have the Matter of Fact prored before you, it may - 


lead you to the amending. of the Bill, and Inſerting 
what you pleaſe, and Enacting of it: but does that 


| Anſwer what the Councel ſaid on the other ſide 3 

Would you have us Anſwer what we did not know 
that you would ſtand upon? The Queftion is not, 
Whether he be Guilty or no? But whether the eb: 


jections that are made be good to give them time? 

Col: Grandill. Sir, the Counſel + (by hat 1 
obſerved from them) have ſtarted: two Difficulties; | 
and really (to me) both ſeem very mkhterial; the firſt 
is, Whether the King's: Counſel ſhall be at. liberry to 
prove any thing that is not ſuggeſted i in the Bill: The 
other is, whether Sir Jobs Fenuuk had due notice to 
make his Defonce. 15/1. : Oo. Sitten 

The firſt is a Matter of very great Moment You. 
are proceeding” upon a Bill whereinot only the Life a 9 
Sir John Rnwick, but the Life of ever wi Man in Eng 
land is in ſome meaſure concerned. :: When a Nes 
dent is made in this Cafe, no body knows HO may 
be affected or hurt by it, and therefore I deſiſ yon 
will Tn that tes, and have the: r. df- the. 

ur [to prove? 
WY: - any 


% 


2 C956). 
any thing that is not ſuggeſted in the Bill » if you 
will, F do not fee how any Man that ſtands at the 


Bar of your Houſe, can be prepared to make his De- 


Fence. For there ſhall be one Crime alledged in the 


Bill, and when he comes to the Bar, the Councel that | 
are to Proſecute, ſhall go quite off from that which 


zs laid in the Bill, and produce you Evidence to a'new 
Crime. Sir, you had as good allow him no Councel, 


or Copy of the Bill which you thought ſo neceſſary 
for every Man that was to come upon his Tryal for 


his Life for Treaſon, That you altered that Tryal, 


and declared no Man ſhould have any Treaſon proved 


againſt him that is not 


t alledged againſt him in the In- 
err ion or af nf 


We have had great Complaints of 17*hminifer Hall | 


upon this Subject, and if the Parliament ſhould pro- 


cœed in this manner, may have the fame again. . If 


we are too raſh in our proceedings, they will be 
countenanced mightily in them, if you ſhould pro- 
ceed againſt a Man, and Condemn him for one thing 


wen he is Aceuſed of another; 1- defire to know, 


how we can Proceed on a Bill upon which Sir John 
Fenwick is to be proved Guilty, and he hath no op- 
portunity to Anſwer ta it; I take it, as this Bill is 
rawn, Sir John Fenwick's Guilt is no way concern'd 
in it: for whereas the worthy Gentleman tells you 
the Treaſon is ſpecify'd, there is no Treaſon ſpecify'd 
otherwiſe than that he is Indicted for it. * 


- Mr: George Rodney Bridges. Sir, I think the proper 5 


Queſtion before you is, Whether you will allow Sir 
FJoln Fenwick time to produce ſuch Witneſſes a; he 
mall deſire for his Juſtification? Tis a little ſtrange 
to me, that the Gentlemen that are of Sir 7obn Fen- 


wick”s Councel, ſhould inſiſt upon farther time for his 
Preparation, when (Ithink) tis very plain, they were 
told what they were to prepare for hy the Bill, which 
was, They were to juſtifie Sir Fobn Fenwick againſt 
thoſe things he ſtands Indicted for; and the Matter 


of the Indietment is the thing to be proved befors 
N EQ - Ig WS nf 
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you and the Witneſſes to make it good, are likewiſe 
mentioned ; one of them is gone, but his Feſtimony 
remains upon Oath, not only to the Grand- Jury, hut 
in anothef place, I do not think you will think it 
reaſonable}! after the King's Cœùncel have made out 
their Evidence, to give Sir John Bemvick time to make 
obſervations upon the Charge; ſo you will conſider 
before you hear the King's "Counſel, whether you. 


| will allow him farther time, or no. 


Sir Foſ. Williamſon.s Mr. Speaker, The Gentleman. 
that ſpoke laſt, ſtates the Caſe to be, Whether you 
will think it reaſonable to allow Sir ee Fenwick 
farther time to produce his Witneſſes? You may, Sir, 
make that the Queſtion ; but that will — Gn. 
another, which is, Whether you think that Sir Fohbn. 
Fenwick had not notice enough to prepare to defend 
himſelf againſt the Charge contained in the Pream- 
ble of the Bill? And I add this further, Whether the 
Manner and Way of expreſſing that particular Charge 
in the Bill, is not ſo Worded, ſo Charged, as here 
expreſly to become a Charge that he is to Anſwerz 
and not only as a Matter of Fact Hiſtorically related, 
but to come in proof here: For if it proves to be well 
Charged in the Preamble, tis a particular Fact of 
Treaſon he is to Anſwer for in this Houſe, and then 
he hath had time enough; ſo that now you are co 
judge of your own way of expreſſing your ſelves. I 
believe every Gentleman knows it was the Senſe and 


Meaning of the Houſe, That thoſe are the particular 


Treaſons mentioned in the Indictment with which 
he ſhould: be Charged at the Bar, and have time and 
liberty to Defend himſelf 5; and not only to the Alle- 
ations that he had been Indided, &c. Now, Sir, 
it you ſhall allow theſe Gentlemen to except againſt 
your way of expreſſing your ſelves, that I ſubmit. to 
you. But 'tis clear to me, that this was a very good 
and proper way of expreſſing your ſelves, to Charge 
him with cheſe Facts, and to give him Liberty to dif- 
prove it. If he and his Councel underſtood it other- 


8) 
wiſe, the Queſtion is, Whether their differing andthe 


you in the way of Expreſſing it ſhall be 3 to 
them, without taking a reaſonable Exceptign: to it ? 


You are tyed here to the ſtrict Rules: of Taſtice, but 


3 to the: Forms of Proceeding below, I don't think 


are. Our Meaning was moſt certain (though 


he was Indicted. that Was nothing to us) That they 


ſhould bring their Proof to our Bar to prove him 
Guilty; and if you ſhould give him two or three, 
Days time, tis to mend your Sill WY their way. a 


| ae Bas and to their Senſe. 


\ Brotherton, I take the Queſtion to be now, 


Witten the King's Counſel ſhould give Evidence of 
any other Matter than what is alledged in the Bill? 


As to that I muſt obſerve to you, That this Bill does 
not ſet forth any particular Charge againſt him; it 
does not ſay, That he ſuch a Day did ſuch. a Fact, 
whereby he can make his Defence, tis only the Re- 
cital of an Indictment; and it does not ſay the par- 


ticular Time and Place where the Fact was done. 


Now as to what that Gentleman ſays, If it had been 


laid Generally, that he ſhould be Attainted it had 


been ſufficient., 22 H. 8. The Statute. for Attaint- 
ing one for putting Poyſon into a Pot, G c. there is 


the Day and Year when the Fact was committed, 


and ſo he might make his Defence. Then the King's 8 


Councel offer to prove, That this Goodman was con- 


veyed away by Sir Fobn Femvicl, and there is no 
ſuch Charge in the Bill; for the Kill only ſays, That 


| he us: withdrawn; 3 and I am of Opinian they ought. 


to give Evidence of nothing but what is in the Bill. 
Mr. Mbittaker. As to the Exceptions made by | 


the Councel to the infufficiency of the Bill, by which 


they retend Sir Jom Fenwick was lead into an Er- 
ror, By that he had no due Notice, I muſt-needs ſay, 


If they were in Weſtminſter, Hall they would be in the 
Right: But this Houſe is not bound to thoſe Forms; 


for I believe the Enacting Clauſe would do the Buſi- 


neſs * vin Jobn Fenwick, well enough, if all the reſt, 


wer e 


a a 4. 


4a &@ 


n 


Lon 


A =» 


= 


4 : 7 f 


were laid afide; and yet I will conſider it with as much 
FTenderneſs and Conſcience for the Priſoner- at the 
Bar as any that bring Arguments from Meſtminſter 
Hall. 1- would conſider, Whether ſuch a Defence 
as they have made, that from che Bill (as to what 
is laid in it) he had not Notice enough to prepare to 
make his Anſwer: They ſay, ar Recital is no direct 
Affirmation. In Civil Matters it is an Affirmation: 
For to ſay, Whereas ſuch a one is Bound, is good in a 
Declaration upon a- Bond. Now I would know, 
Wbether this be not enough to ſay, that he is Indict- 
: ed without an Allegation thats he is Guilty ? Had 
Y the Bill no recital at all, it had been an Objection; 
' IF but it may be it had been ſuch an Objection, that 
: they ought to have done ſomething of their Parts as 
" I tohave deſired the Opinion of the Houſe to what | 
N they ſhould have 'anſwered : For ſuppoſe there had 
9 been no Recital at all (and you may make What 


| Recital .you chink fit) what ſhould Sir John | Fenwick 
* [3 bave done? There are ſome Caſes where the Com- 
3 mon Law does allow a general Charge; A Man is 
j indicted for being a common Barretor, and there are 
Inno Inſtances given in the Indictment; why then he 
comes and prays. the Court, that they may declare 
; what Inſtances they will go upon and that they may- 
; ive no other in Evidence: Therefore I queſtion not 
bat that ſhould have come on his pare. He is to be 
beardias to the Enacting part of the Bill. Now if 
: they do offer to give Evidence of any Treaſon that 
is not ſpeciſied in the Recital of the Bill, and the 
Councel make an Objection to it, 1 ſhall agree with 
them. DHR A f 3prrbr/. 5 15711 3 ac 25 I RES 
Sir RdirSepmour; Mr. Speaker, what hath been 
ſaid to you by that worthy Perſon that ſpoke laſt, no: 
doubt is true; That if there had been no more than 
the Enacting Clauſe, ic would have done Sir Fehn 
Femvicbs Buſineſs with a Witness, or rather without 
a Witness: But that is not the Queſtion. we are diſ- 
i Sig thee 0 % . 2 £44 D 4 puting . 
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any 


hy that eaten is out of . N. 5 > 02 49 
They tell you the Councel could: not es take Nat 
tice of the Matters ſuggeſted in the Indictment: 1 
cannot think that is reaſpnably argued ; becauſe they 
do know the Practice and Method is ſuch, ': That 
| they can take Notice of. nothing but what is ſpecified 
and contained in the Bill. And therefore there be- 
BE no Guilt charged upon Sir Jobn Fenwick in 'the 
U, Is it reaſonable they ſhould come and cou 


chemſelves here, or make a Defence to hat is not 


Charged ? No; but, ſay they, It is Implied. !: Tbis 
8 an untrodden Path, and you ought to wald as ſe-· 
cCurely in it as you can. Tis Extraordinary that you: 


bring Sir Fobn Fenwick, here to Anſwer for Treaſon, 


when tis allowed in the Suggeſtions of the Bill N 


have but one Witneſs to that Treaſon, but 


when you take theſe extraordinary Steps, you ſhould 
comply with him as much as you can in The. 
Forms. For if Treaſon. be not Treaſon unlefs' it be, 
proved by two Witneſſes, > 1 hope that you u will 
give him time to make his Defence, and I think it 
no loſs of Time (for you can't go through the Bill 
to Night) to take another Day to ſee whether Sir 


FJobn Fenwick be guilty of what is contained in the 


Indictment. And I will give ybu one Reaſon why 


he could not be prepared to mate his Defence in o 


ſhort a Time, for he had no Order for the Witneſ⸗ 
les if he had any; and if you give him longer time, 


I ſuppoſe you will think fit that «Sir. Job Fenwick 


ſhould give an Account of what Witneſſes he ſhall 
make uſe of for his Defence and you will give an Or- 
der 10 "yu Maeder | | Mr. Harcourt, 
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Mr. Harcourt. II Sir Fobn Fenwick's. Buſi nefs muſt 
e done, I hope we ſhall do it like rational Men, 
nd whatever we Enact be able to ive a reaſonable 
\ccount of it. 
As to che Queſtion. propoſed, your | Debayes baue 
an ſeveral ways: The firſt is, "Whether Sir Fobn Fen- 
el ſhall be allowed further Time? And in this 
aſe, whoever I differ with, tis of that Nature chat 

IX 2 che Liberty of ſpeaking my mind. I 
4 I ſee no reaſon for inlarging the Time, 

Bud I. 151 13 ſubmit my Opinion to other Gen- 
lemen, whether he ſhould have further Time to pre- 
pare his Witneſſes: And for chat, pray conſider the | 
Nature of the Matter before vou. 

Sir, there is nothing certain that is aledged in the 4 
Bill; and ſhould. you allow him further time, to an- 
ſwer that which i "on alledged, I can't imagine what 
Effect you would have of it. ?Tis faid indeed, he 
ſtands Indicted; but tis no where ſuggeſted, that he 
is Guilty of that Indickment. Such a general Charge 
bas always ſeem d a great Hardſhip : There is no one 


; Thing chat ſo many Perſons have been unjuſtly ta- 


by, as by the alledging. general Facts in Indic 
ments of High-Treaſon, in ſach- an uncertain manner, 
that the parties accuſed know not what they were to 
Anſwer to; nor has any thing been complained of in 
ſuch Tryals for a greater Grievance. What have you 
done in the Bill for regulating of Tryals in Caſes of 
High- Treaſon ? In that Bill you have reformed that A- 
buſe, and taken care, That whatever Treaſon a Man 
might be Guilty of, yet he ſhall never upon his Indict- 
ment, anſwer to any Fact, unleſs the particular Overt- 
Act be expreſly-laid and affirmed in * Indictment. 
By the ſame reaſon in my opinion, 5 
That which ſeems moſt reaſonable i in this Caſe to 


be done is not to enlarge the time; but when you 


think fitting to proceed, proceed upon what is before 
you. There are ſome Matters expreſly alledged ; let 
. go over * Recital, ke. windy they can "EW 


FH 


cat; but T can't imagine to what purpoſe you ſhould 


i 
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that which is not: Oharped 150,053 IOW 3 
Mr. Finch. Mr. Speaker. Sir, this is a Queftion in mz 
Opinion of very great Conſequence": You are very well 
told from below, That this is an untrodden Path, | 
and Tiam' the more confirmed *tis fo from this Debate. 
We are told, That Sir Jobn Ferjwick, or his Coun- 
cel, could not be ignorant of what they were to pte- 
pare themſelves for, For this was our meaning; ſays 
one Gentleman, Though 1 find the Path is ſo untrod: 
we rare very unfortunate in expreſſing of it; for we 
habe not ſaid it at all in this Bill. We have faid, Sir 
John Fenwick was Indicted, c. Sir Fobn Fenwick 
hath had a Copy of this Bill ſent him, Councel al- 
- lowed him, and upon a ſecond Reading he comes 
to make his Defence. We are told, The Proceed- 
ings upon this Bill are not to be reſembled to- the 
Proceeding in Veftminſter Hall, and this is ſuffioient 
in a Bill (though in an Indictment it would not) 
without alledging that Sir John Fenwick is Guilty. 
But one would think that every Allegation in the 
Bill, that is the Inducement to the Bill which is for 


give the Priſoner” further time to anſwer nothing, for 
bes 


* 

4 
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Attainting of him, ſhould be a good and juſt Ground 


for the Attainder; and then this Gentleman that hath 
had a Copy of the Bill to prepare for his Defence, 
and ſhew you Reaſons why the Bill 1hould not Paſs, 
though our Proceedings are not to be reſembled to 
the ordinary Proceedings, yet we are to expect from 
him ſuch a Defence as the ordinary Proceedings in 
Mell minſter Hall would require: But I think this is hard- 
ly to be expected, One might have thought, and rea- 
ſonably enough, That it might have come into his 
Imagination, that if there had been Ground to At- 
taint him, by the ordinary Proceedings and Methods 
of Juſtice, the Parliament would not have taken an 
extraordinary Courſe to come at it: For I can never 
think it a good Reaſon to proceed this way, that tis 
for the ſaving of time; and if there be an extraordi- 


\ nary | 


3 h | 
ary reaſon, they muſt gueſs at it ont of the Bill z 
Now the Bill is grounded upon thoſe Suggeſtions that 


have Cited; and then I ſhould have imagined, That 


whereas he had been Indicted upon the Oaths of two; 


itneſſes, as the Law requires, and one of them was, 


Nvithdrawn, that you had rather intended to have Char- 


ged him with ſome Contrivance to elude Juſtice, 
whereby you had reaſon to Exert your extraordinary 
Authority to proceed againſt him by way, of the Legis; 
ſlature.; And Ido not find we have any Precedent, to; 
warrant this Proceeding, though in our Debates we. 
have endeavoured to find one. And I can't but ohſęerve 
the Conſequence of this hereaſter: For whether we 
can find a precedent to warrant. this Proceeding in for- 
mer Ages, we are making a Precedent for our Poſte- 


rity. And contider the Conſequence. of this Precer, 
dent you are making; I think all the Bills in Parlia:- 


ment are guarded. hy the moſt, ſerious. ways of Deli-, 
beration, before you Fpme to Judgment: And Bills 
of. Attainder doe much more. (ſure) re. 

riouſneſs of your Debates. But I can't. but, obſerve the 
ſteps now made. I am afraid there was a wrong ſtep, 
at firſt. I was not here the firſt Day; But I recollect. 
ſome, things from the Bill it ſelf and the tenderneſs, of, 


thoſe things upon which this Enacting Clauſe does 


ſtand. Here was no Evidence given to induce the. 
Houſe to bring in this Bill of Attainder. When this: 
Bill is brought in, and the whole Preamble, that ;ſug-; 
geſts that which is the ground of the Enacting part 
conſidered in the Houſe, and ſome Gentlemen did. 
not think it reaſonable to proceed to the Reading of it 
a ſecond time, I remember we were told, Won't you 
Read it a ſecond time, when you may have an oppor- 


tunity of having thoſe ſuggeſtions proved to you? 


This was the Ground why this Bill ſhould he Read 


a ſecond time. For | conſider, otherwiſe a Gentle-, 
man may in any other _ Caſe as well as this, deſire 
leave to bring in a Bill for Attainting ſuch a one, 


and tell you, you ſhall have good Reaſon given to 
1 N N you 


more (ſure) require the fe- 
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you for it afterwards; and though the Reaſons ſug⸗ 

— 1 in the Bill, are not ſufficient, - you may haye 
Keaſons out of the Bill that are ſufficient. What a 
Precedent will this be? Why, Sir, length of time 
gives a Sanction to thoſe Precedents which the Age 
chat made them thinks not of; and they become good 
Examples to —_— that were eyen vefy heinous 
Precedents to the preſent times. Now if this ſhall 
ſtand; as now in the Bill, I would ask what Man 


in ' England i is ſecure ory 4 Parliament ſhall ariſe 


that hath a Mind to Attaint him? Why then, Sir, if 
you do amend the Bill, conſider the Method of your 
Proceedings. You' do yourſelves, in effect Dedlare, 
That for bringing in of the Bill, for twice Reading 
of the Bill agen _ no ound at all; for otherwiſe 
vou . ood xt cited in the Bill, and that 
muſt 1 87 Gerben to Attaint him; and if 
you Declare it no fufficient ground to Attaint him, 
vou Declare you; 9405 -broiw; i in 2a Bill, andRead it 
twice; without ound ''Wherher you will al- 
low liberty to offer * our Bar any Suggeſtions o. 
therwiſe than in the” Bill, that I muſt ſubm _ to You, 
and ſo for giving time, fince that is a ion of 
very eue nafure. 
red my Th "as to that Queſtion, 
any thing ſhalt b lferes 1 255 than is fugg 
in the Preamble of the Bill? 1 hope, you Will 0 
Gab" the Precedent fake you are now m4 ing, whiph 
1 beg do, I am afraid Bills of Attainder may be now 


equent as Bills of Attainder were in 2 the 


4 ö 


8. time, which I hope never ſhalt be. 
Yrctttid' to 


| gb * Norreys. Mr. Speaker; I will not 
tell Fou that you are bound by other Rules than 
Rules of Juſtice 3 but what is Juſtice in Weſtminſter 

| Hall, is fo here, and every where. And laſt 

you thought it Juſtice that no Man ſhould be brought 

to a Tryal, but he ſhould know what were the per- 
ticular Facts Hands: were alledged * him. 4 


Pie, 1 hay Queſt Wie 5 
enter 


ted 


ip. 
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Lord Cutts. I think it, in ſome meaſure,” a Misfor- 
tune, That a Matter of this nature, as is your preſent 
Debate, hath held you ſo long; and conceive it a 
thing to be wiſhed, That every Gentleman that ſpeaks 
upon this occaſion would apply himſelf more-glofely 
to ſubſtance, and le. to Forms, I mean to Forms 
conſidered .meerly as Forms, for it ought to be true 
Reaſon that is convincing to you: And you ought 
not to tye your ſelves to any Forms upon this ogca- 


ſon, but ſuch as are grounded upon Reaſon. ; and 


really 1 have not heard any thing that fell from any 
Gentleman that, ſhews his doubt of the nature and 
aggravating Circumſtances of the Crime of the Pri- 
ſoner: But it hath conſiſted with the great Candour 
and Juſtice of this Houſe, to ſhew this Favour to the 
Priſoner before you The Councel ſay, they are unpre- 
pared ; if they mean they would prepare themſelves 
tor more grounds of Difference and Chicanry, I 
would not give them farther time; I can't perceive 
there is any reality of Argument in it, and there 
s in Reaſoning, as in Religion; fometimes a Form 
without a Power: |, 811 „ ae, 00 Hatt 
Sir Thomas Dyle. Sir, you have now two or three 
Queſtions before you. I defire you will confine our 
Debates to one point; I think whatever Opinion 
Gentlemen may. be of concerning the Proof, the Point 
under your Conſideration, if you will make a right 
judgment, is the Preamble of your Bill, which I take 
to be the Foundation of it, and the Cauſe for which 
you Attaint this Gentleman, Now if the Preamble 
does not recite;.-and: ſay, he is Guilty, but — In- 
dicted, nor fer forth any time; nay it does not ſay he 
was, Arraigned, theſe things are vety uncertain, and 
yet you muſt Attaint him for the things recited in 
your Bill. You know theſe Acts of Attainder are ex- 


travrdinary, Methods in Caſes of Treaſon; and if 


hon put it upon this Point; That the Act Attaints 
im for one thing, and the Councef ſhall prove ano- 
ber, it makes it more uncertain tham it i, and no 
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before you. I think, if you pleaſe to go on upon 
What is ſuggeſted in the Bill, they are Allegations — 


chat is alledged in this Bill, (T ſuppoſe) being thought 


in the Bill, and afterwards Sir Jobn Fmvick may 
Lord Coningsby. If the Queſtion was, Whether 


his Defence, I ſhould not have troubled you? But 
the Queſtion now ſeems to be, Whether the Bill does 
depend upon the bare Suggeſtions of the Bill, or upon 
the Guilt of Sir John Fenwick? And therefore if Gentle. 
men do inſiſt upon it that he ſhould have longer time 


off, as if the Fate of the Bill did depend upon the 
Suggeſtions of it, I can't agree to that. Therefore ! 
defire à ſhort time may be given him to Anſwer the 
- Miter of Hs Guile 707 2010 07990 $23 26. Wu, 

Ar. Harley. I find all Gentlemen that ſpeak of 


ditrary Nature, and you have entered into it by very 
That this being the firſt Bill of this kind that hath 


0 56 


Nan can be ſafe. ' Therefore I hope you will confine 


the Counſel to the Proofs of the Matter containedW©© 


Mr. Fobn Howe. Sir, I ſhall not move you to — 
any thing chat may tend to a delay of the Matter 


which muſt be proved before the Bill is Committed, 1 


| (ard will nor! hinder Sir Je Fenwick from being 4 


xamined to the Treaſon likewiſe.) Therefore all” 


neceflary to be proved, I deſire he may be called in; 
and the Councel may go on to prove what is alledged 


Anſwer them. 


you ſhould grant this Gentleman time or no to make 


t0 defend himſelf, as to his being Inngpent or Guilty, 
I ſhall not oppoſe it; but if you think fit to put iti P 


1 * * 


this Subject, do ſay this Matter ig of a very extraor- 
Stiraorditiary Methods:; But I muſt only obſerve, 
been Brought iüto che, Houle,” before any Proof 


Sentlemen, muſt be excuſed if they are Cautious what » 
ſteps'they*do take; and when the Wiſdom of the) 


He haye thought fit to take quite different Me- — 
thods, Las to the Preliminaries, 'tis not to be wonde: 


red ehen mest win difficulties in their Proccodings (ﬆ 


Somali © 
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Some Gentlemen preſs for more Time to be given - 
to Sir John Fenwick to be prepared; and others urge, 
that you ſhould declare, Whether the Councel ſioud 
be heard to any thing, but what is ſuggeſted in the 
Bill, and I think you muſt give a Determination to 
that Queſtion firſt, though, the whole Houſe agreed 
to give him longer Time: For if you give him lönger 
Time, it will after come to the ſame Debate, Whetlier 
they ſhall be heard to any Thing but what is fuggeſted 
in the Bill? If you ſhould think fit to add any Thing; 
to the Bill, then it will be: reaſonable that healſs 
ſhould be heard to that; for in the Caſe of the Death 
of a Man, let him deſerve never ſo much, yet he does 
not deſerve to dye unjuſtly by your hands. 

It ſeems a very plain Propoſition, That when a 
Man is accuſed, he ſhould not anſwer to what he is 
not Charged with; and to charge it with Inuendo's * 
and Implications is ſo uncertain, that as I always have 
ſeen it condemned in this Houſe, ſo I hope I ſhall not 
ſee ſo great an Aſſembly give any Countenance toit. 
They did tell you, they were prepared to ſpeak to 
the  Reaſonableneſs of the Bill; but this Matter -nat- 
being ſuggeſted” in the Bill, they are not prepared to 
ſpea to it. „ OE ORG: Wot 155 n II Th 03. 

Sir Tho Littleton. I ſee now where your Debates 
have lead you. I thought the Regular Subject of out 
Debates had been the Point upon which the Councel' 
withdrew, and that was for Time. For what? Why: 
to prepare themſelves to Anſwer any Evidence that 
might be given againſt them, becauſe they perceived 
you did expect the Councel for the Bill ſhould pro- 
duce their Evidence. But they made an Objection; 
ſay they, We did not underſtand your Order was, 
that we ſhould come prepared to oppoſe any Teſti- 
„hat mony Viv Hoce to be given againſt us, but only pre- 
tchel pared to ſpeak to the Reaſonableneſs of. the Bill. 


Ne. Now, ſome Gentlemen, aſtaf: Five or Six Hours De- 
ade. bats, have been willing to accommodate the Matter 
(that no Body might think tl at any one prater a: 
wont „„ . atter 


c 
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Maiter unreaſonable) that they might have Time. 
But (others will not be ſatisfy'd with granting what 
the Counſel deſired, but they defire more. And 
What is that? Why, that is to know the Opinion of 
the Houſe, whether you will admit any one Thing 
to be proved that is not ſuggeſted in the Bill? and 1 

do take this to be within the Suggeſtions of the Bill as 

fully as can be expreſſed. For what does the Bill ſay ? 

The Bill does ſay, he was Indicted of High Treaſon; 
and that one of the Witneſſes is gone. And Gen- 
temen, come to the Concluſion, and skip over the 
intermediate part of the Bill, for the Bill does ſay 
That he did meet and Conſult, cr. And the Ob- 
jection of the Counſel was not againſt the Evidence, 
but they ſaid, They were not prepared at that Time 
to anſwer it; and there they leave it; and thereupon 
the Houſe go upon the Debate. What can we expect 
that they intended? They might think, either we 
ſhall gain our Point, and the Houſe will give us 
Time; or otherwiſe, if they go on, and hear this 


= Evidence, then we may ſay we wanted Time. And 


10 it will be. only Evidence ex Parte, and not carry 


ſo much weighe with it, though we have nothing to ſay ſÞ 


to it. Or they might think it may have this Effect, 
That the Houſe will not go on, and hear any Evi- 
dence at all and that in either of theſe Caſes, they 
have the faireſt Advantage that they can have, on 


the Second Reading of the Bill, in defence of their 
Client. All they deſired was, That they might have 


Time, and I hope that which will ſatisfie them that 
are moſt concerned, may ſatisſie any Gentleman of 
JJ Soo i md. oof, avi 9; 

Mr. J. How. The Queſtion is not, What they 
asked, but what is Reafonable for us to grant? 1 
muſt inſiſt, Sir, That the King's Councel may be de- 
ſired to prove the Suggeſtions of the Bill. 

Mr. Sol. Gen. Moſt that have ſpoke of this Mat- 


ter have ſaid, That the Matter is very generally laid 
in this Bill, and the Counſel could not very well] 
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know to -what to apply themſelves :' That it N 


of High Treaſon in general, and of Aiding the Ring: 
Enemics, which is very General: It recites that in- 


* Cid, That 


che late Act of Parliament. Tis not only ſaid, That 
he deſigned the Death of the King, but for that pur- 
poſe, he, and others, met together, and ag to 
ſend: Charnocłk to Fance, to go to King 
duce the French. King with an Armed Power to in- 
vade England. Now how can any thing be more 
particularly Charged? And the Þnditment is ſo Char g- 
ed im your Bill. I think therefore the Councel could 
not he ignorant to what they ought to apply them- 
ſelves, But by what I perceive, ſome Gentlemen are ve- 
ry. well contented to give him further Time. I remem- 


ber, when the Bill was brought in, there was a long 
ate for a ſecond Reading, and ſome Gentlemen 


o 


gn. hard to be tryed by fo great an Aſſembly, 
laid, They had rather be tryed by a fewer Num- 
er: But ſhall-obſerve, . That you have ſent the Co- 
py: of the Bill to Sir Jobn Fenwick before hand, and 
ou ſent him Notice that he ſhould provide. himſelf. 


+ remember a much better Man than Sir John Fen- 


wick, who had the Misfortune to be under an Accu- 


{ation of High Treaſon, had his Id:#ment read to 
him one Hour, and was tryed the next, and though 


he deſired to have his Tryal put off till the Afternoon, 


ir he could not prevail with that Court of Juftice to do 
it. Sir Fobn F:nwick hath had a Copy of his Bill for 
Two or Three Days, but the other never had an 


* 


Waller, 1 ſtand up only for my Information; 
that which I would know is, Whether the Councel 


Copy of his Iadict ment till he had pleaded. 


did not ask you the Queſtion, whether they ſhould 


be bound to anſwer any Thing that is not in the Bill 2 
It they asked that, then the Gentleman that ſpake 
here is anſwered; and the Gentlemen of the Houſe 


upon. what Sir Fob» Fenwick's Councel 


| did nor infft an. And I do chink the King's Ser. 
5 Pa 4 - Co's 1 BR geant 
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a KN So 
| gear 5 Wo opened the Proceedings, r he hac 
opened What had been before the Grand. Jury, ſeemetl 
= 8 5 5 Tt à Charge, as if Sit John Fenwick had beer 
1 condeſcending to the-withdrawing gf Gunman. Nov 
. chat ſeemed, a8 ff they Heſighed to maße chat a Paftof 
[= 7 the vidence. 8 e 

: Sir Rithard Temple.” The Countet-<ald'-not - nh 


on 


= upon ſe only to anſwer che Sug geſſionis of the Bix: 
s iy Tp iy knows, they bie geg to the othets'po-" 
1 ing on the Evidence they opened: becauſe it 
=. Was not in the Pill; and the King's -Coutiſel eould: 
{1 not ſo much as alledge, that it was in the Bill ; ard 
I — they would have gor on to bave K e the Indick- 
ment. There is ancther Thinę is told you as if 
1 the 'Preamble had ſuggeſted Weg of this kind. 
11 That there was a Meeting, Now that Gentleman 
1 that fpake laſt, but one, has cleared it, e | 
mei he was Indicted to or theſe Thin Be 5) this' ll - 
1 brings nothing in Iſſue, dee r 
8 no? Now, I think; the preſent” 4 only! || 1 
= Queſtion before von, 18 upon n the! du e oof rhe! * 
Bill; for Fou can bring nothing” Arr. Hae here, bet '1 
1 what is ﬆ "the Bill; and no Hody Fan i — _—_ Ky 
18 Rules of Reaſon of Juſtice? "That ryan t 
=o BY heard to any Matter of Fact But What W ehe t 
Bil. And therefore 1 pk therd is nothing — 1 
18 you, but that you ſhould | 1 ee en ch bez dem * 
1 do what ige In the ff eee 30 2.002 e pF 
18 Mr, Metbwen, Sir, I Feat tothe Methotf off 
| | your "Debates . 5 Which ariſe upon af” Objectibn t 
dhat was made by Sir oo Feriick's Courſeel a- k 
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did ay; for ſome of the Gentſemen that fpake te 
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| not now go on, for they were not" Plitp par to An- b. 
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they had notformal notice; And one of them afterwards 
ſpake to the ſhortneſs of the time. Your Debates 


for a long time went purſuant to this, Whether you 


ſhould allow them further time or no? But the 
length of your Debates have raiſed a new. Matter. 
And I think that Doubt, though it was not made by 
the Councel, may be very properly made by any Wor- 


thy Member that hat h that doubt, Whether as the Bil! 


is brought in, tlie King's Councel might at any time 


| ſpeak to that Point, though Sir John Fenwick be not 


acquainted with it? And I muſt always agree that 
Doubt ought to be reſolved, before you come to re- 
folye whether further time ſhall be allowed to him; 
and therefore I propoſe it, that this Queſtion may be 
put, Whether the Houſe will hear at the Bar- of the 
Houſe, . the Evidence there is to prove Sir Fohn Fen- 
wick Guilty of the High Treaſon ' whereof. he was 
Col. barten. You have three or four. Queſtions 
upon your Paper; and now after ſo long a Debate 


as we have had, I hope Gentlemen, will not think 
'fic to ſtart new ones; and I hope you will take care 


that Gentlemen ſhall-not riſe up three or four times 


| ro ſpeak to this Matter. You. have another. Rule . 


the Houſe; That when a Qqeſtion is moved, and 
ſeconded, though another Queſtion is moved aſter- 
wards, yet that muſt be the firſt Queſtion that is to be 

put, and J hope you will keep us to theſe Rules. 
I wonder at ſome Objections. Tis told you, That 
this is ſuch a Proceeding that never any thing of this 
kind was before; and that you are here going to 
Read a Bill of Attainder before you have had any may . 
ner of Evidence, upon which you ſhould ground the 

bringing in of this Bill. Gentlemen muſt remember, 

or ſhould have informed themſclves; for tis very cer- 
tain that you had very good Grounds to Vote this 


Bill to be brought. in: I fee the Gentleman that 


brought in his own Accuſation; you had his own. 
Diſcovery Read, - and Mr. Anornsy did inform al 


= [ 8 \ 
9 TS: ce a So ˙ v — 252 1 241 x ̃¶ di. — 
7 * * — — : 
os 1 s . ok 
0 * # : FRE * 
> 8 


WES Es 
what was againſt him, and how he: ſtood Indicted. 
And another Gentleman by me told you, he was 
with him, and there was a Treaty for his Pardon; 

this was Evidence for reaſonable Men to, go upon : 
And to tell you that theſe Precedents would endan- 
ger your Liberty. Under favour, this is the ground 
of all your Liberty. Tis by this Power of Proceed- 
ing, when you have not that Evidence that Wefimin- 
ſter Hall requires, by which you will keep Great Men 


' 3 0 | 3 N 15 
5 Now give me leave to ſpeak to the Queſtion that 
1 I think you bughe to put: Tis told you, by the 
COouncel for the Priſoner, That they are not Appri- 


ſed what the Senſe of the Houſe was, and upon that 
Account they deſired further time: I confeſs, when 
you allowed Councel, I was of Opinion it was a fa- 
your ; and now ſince they have made this Objecti- 
on, though I do not believe you are obliged to al- 
low them further time; yet I had rather Err on that 
than the other fide ; and therefore I think the faireſt 
thing is to allow them ſome further time. 
Mr. Secretary Trumbull. Mr. Speaker,; I have at- 
tended all this Day to your Debates, which are now Ino 
in my Opinion of a very Extraordinary nature; for a po 
great deal of your time hath been ſpent upon Motion 
of the Councel for the Priſoner at the Bar, whether os 
you ſhould allow them further time or no: And wt 
LH now, by what J recolle& from the Senſe of ſeveral O: 
If ' Gentlemen, the Houſe ſeems willing to allow them I} che 
i further tinie; even that is oppoſed at this time of day. If co 
[if Sir, the King's Councel have opened the Matter ur 
LI Fact, upon which they did intend to produce 
| 


. 
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their Evidence ; and when they had opened the fe- ſecc 


j wral” Heads, the only Objection that I heard made 
DH oy the other ſide, was, They did not think the 
14 King's Councel conid have proceeded: to Examine 


. 


Witneſtes upon thoſe Facts, and that they were nat 
prepared to bring Witneſſes on the ſide of the Priſo- 
per, and therefore prayed for further time ; truly, 
TP 19 e 
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» betber chat be reaſonable or no, or whether upon 
one Favour the Houſe- think fit to grant another: I 


| can't tell what might be, if it had come. to a 


Queſtion, ſince the Life of a Man is concerned, we. 
ought to be tender of it, and I ſhall be as tender as 
another; Therefore I am of Opinion, that a reaſq-_ 
nable time ſhould be allowed. To do what? Why, 
upon the Evidenge the King's Councel ſhall produce, 
they ſhall bring their Witneſſes on the other ſide to 
Anſwer them : Whether the King's Councgh will 
produce Evidence that is foreign to the Bill, i 

be in Judgment of the Houſe; but it was 
Motion made below, which I cloſe. withall, 1 | 

a ſhort time may be allowed them to make their De- 13 
e and bring their Witneſſes. | 

Mr. Speaker. Gentlemen, you have had a long Des» 
bate; I don't remember any formal Queſtion that was 
propoſed at firſt, till ſuch time as I Read to you what 
J chought was the Queſtion upon the Debate; When 
Read you the Queſtion for further time, there 
were ſeveral Members ſtood up, and ſaid, That was 
not the Queſtion; and took Exceptions to it, and pro- 
poſed that the Councel ſhould be confined to produce 
Evidence only to the Matters ſuggeſted in the Bill; 
ſe that now I have two Queſtions upon my Paper, 
which I will Read to you, and put which yeu will. 
One Queſtion is, That they be confined to male 
their Proof to what is ſuggeited in the Bill. The Se- 
cond a got is, that A John Fenwick be allowed 
urt ber time, &c. 

Sir Chriſto 22 Anse. A Gentlemen faid, the 
ſecond ' Queſtion upon your Paper was bur lately 
ſtarted; yo I remember, a little after the Councel 
was withdrawn, 'it was moved, Whether yqu would 
ive Fri further time? And I preſently after i in the 

> did take the freedom to a:k, Whether it was 
ended they ſhould Anſwer to any thing but what 
as comainediin che Bill? AndI remember therewwas a 
a of the long Robe ſaid, That there was 
24 nothing 


| CREE: 1 
nothing offered by the Kings Councel, but what 
was within the Suggeſtions of the Bill. Another 
Gentleman ſaid, when they may have longer Time, 

they did not ſeem ſo fond of it; tis indifferent to me, 


provided he be prepared to Anſwer. But I can't but 


obſerve, That the Concluſion of that honourable Per- 
ſon was, that at laſt you muſt come to determine the 
Queſtion. You were likewiſe told, by an honoura- 
ble Perſon -nearer the Bar, Why do you Diſpute this, 


nog eu have ordered the King's Councel to pro- 
due Evidence,” and ſo you have Concluded your 
ſe But for my ſelf, I muſt confeſs I did never 


think t 
as to the Suggeſtions of the Bill. And if that Point 
be to be determined, Why will not you determine it 
now, rather than to have another Debate upon it? 

Mr. Boſcawen. That which is preſſed by ſome 
Gentlemen, is begging of the Queſtion. . What have 
we here brought Sir Fobn Fenwick for? Was it not to 
_ fatisfy our ſelves, whether Sir Fobn Fenwick was Guilty 
of High Treaſon? Now that-is ſuppoſed by ſome 
Gentlemen not to be within the Bill: It it be not with. 
in the Bill, I deſire you would throw out the Bill. 
But the Thing is, we muſt not examine to thoſe Things 
that will make Sir John Fenwick Guilty. Sir, This 
is a very nice Thing, and very curiouſſy woven. 


The great Thing, ſay ſome Gentlemen, we muſt 


take care of is the Blood of a Man? Does any one 
ſay he is Innocent? No; but we muſt have ſome 
way or another that he muſt not be brought to his 
Fryal, I deſire, as Engliſh Men, you will not only 
take Care of the Life of one Man but of the Life of 
tze King; of the Lives of our Wives and Children, 
and all our Families. What will they ſay without 
Doors? You are afraid to meddle with Sir John Fun- 

elt; and therefore you will: ſlide it away upon a- 
nother Point, That his being Guilty of High Trea - 


ſon is not within the Bill. 1 am not for taking the 


Advantage of Time; I deſire, as it was moved 1 
San 7 "4: 0 : org 


he Evidence was to be heard otherwile than 


1 
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er 


F cd ed D fr vo 7 o 0 


655 5 


Cas Thar M with give. him Time, and try whe- 


ther he be Guilty of this Trealpg: or no, x otherwiſe | 


do nothing in it at all, 

Then the Order was made, fo Candles: #0 te. 'broughe 
iv. Which was done. 15 

Sir Tho, Littleton; Now you have PR brought 
in, it will: be fit for you to return to the Queſtion: 
For my part Lam willing; to put badet but I think 
the laſt Queſtion that you bare upon the Paper, "Th 
perly ſpeaking, is to be put firſt, and that is, — 
the, Houſe will proceed to examine Witneſſes to 
Treaſon in the Bill for which he ſtands Indicted -. 

Mr. Fobn Howe. I think the Queſtion Se be 


That bis. Councel be directed to oring V. t to the Ale | 


tion, in this Bill. 181 050 30% rs 
Sw Tho. Kae 1 propoſe. it to you thus, That 
the. Houſe | will. proceed to. examine. Witneſſes, at tbe Bar 5 


# 
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to the Treaſons, mentioned- in ibe Bill E et 5 1 


Indicte dl. bn 

Mr. J. Men. I think. — Gentleman migh very 
well haye moved the Queſtion without that Limita- 
tion; for that is as much as to, ſay, That Witneſſes 
ſhall be examined to none of the Treaſons in the 
Bill except thoſe for which, he hath been Wen 
and that is a. Limitation I hope all not be ru i 
the Enquiries of this Houle, I hope Fou wil us 
That they ſhall bring Exidence to the. lore al- 
ledged in tbe Bill, generally: There are ſeveral Al- 
legations in the Bill of which he was never ndicted, 
which 1 would have him anſwer to, as the Aliena- 
ting the Affections of the King's WO, e kn 
which I fuppoſe to be Treaſon. 02112853: 8 

Members. No, No. 

Mr. Fobn Howe Why, iſ it be nat High Treaſon 
ithath nothing in do in that Place. 


Anenber Aaensber. Sic, 1 do not know how the 


Queſtion may be carried ſince Candles are come in, 
but E think tis for the better. I think there are two 
A ſpole r is this! Bills L * 

4 


J AM: 

thoſe Gentlemen that were againſt the Bill on Fri- ¶ b) 
day, are more againſt it now. I was for the Bill ſp 
chen, and am now for a Second Reading of it: I ſa 
think the Bill is very plain, and know not what N 
they would have mentioned in it more, unleſs they Nye 
would have had the Ring, Head Tavern, and what Nc 
Wine they drank there. I think there is all the Wb: 
Reaſon in the World to hear the Witneſſes to prove H 
him Guilty of High Treaſon. As to the Point of th 
Time, I ſhould be very willing to allow ir chem, th 

C if that Queſtion was put; and I think you have been I. 
4 very favourable to him already, in allowing him W fa 
| Mr. Smith. I would only obſerve, when the of 
Bill was to be brought in, the Objection was, That Il yo 
you had not Witneſſes. And now the png is, w. 


| Whether you Can hear Witneſſes upon Facts nor w. 
4 particularly aſſigned in the Bill. I believe no Man P- 
1 can ſay, but that in the Indictment there are parti- 60 


cular Facts that ought to be Examined: I do own, er 
for my part, if Sir John Fenwick was a greater Man ho 
than he is, It were better he ſhould Eſcape, than you no 
ſhould ſpent fo much time about him. Sir, the In- 
dictment is mentioned in the Bill; no Man thinks thi 
that Goodman's going away, is Reaſon enough for I v1 
bringing in ſuch a Bill againſt Sir Jobn Femick. Bm 
MM. Speaker. Shall I read you the Queſtion, + for 
Tat Sir John Fenwick be allowed further Time to | 
pProdace Witneſſes in his Defence, againſt the Chargg din 

_ of High Treaſon, and that be give in a Liſt of his Mu- gat 
[ | neſſes to the Speaker? - © e 
Which Queſtion” was put, and paſſed in the 10 

| n 3 V 
Mr. Speaker, The other Queſtion is b 
= | The the Councel, who are to 2 their Evidence . 
4 again Sir John Fenwick, be allowed to prove Sir Jol 
J John Fenwick Gaiky of High Treaſn? be 


8. Littleton. I do think one of the Reaſons! (| fas 
Why dus Bill was brought, was, * 4 


i- by the Abſence of this Witneſs, he could not, 
il ſpeaking, be proved Guilty; though all Mankind is 
I ſatisfied in his Guilt. And therefore I queſtion 

at Wl whether it will amount to a Legal Proof: And itt 
you had ſuch a Proof as would convict him by th 
at common Proceedings of Law, I ſhould: not have - 


e been for a Bill of this nature: For tis againſt the 


re Honour and Dignity of this Houſe to do the Work 
of that an inferiour Court can do. But probably, «by 
7, the Abſence of this Witneſs, Sir John Fenwick at 


n Tryal in the 0/4: Baily might Eſcape, though at the a 


mn | fame time *tis highly probable the Witneſs that is. 
wanting to Convict him, is by his means gone out 
ze of the way. Therefore I ſpeak to the wording of 
ar your Queſtion, you ſay, Shall be allowed to pros. 1 
s, N would willingly prevent what may be Objected when 
2 we come upon this Debate: if you do uſe the Werd 
n Prove, they may ſay, this is not Proof; for ſtill 
i- Goodman is not here. If you pleaſe to ſay, That we will. © 
1, | cxamin Witneſſes to the Treaſon, and we will be Judges 
n how far it appears to us, whether he be Guilty, or 
u not Guilty, 5 e 2s NID 
1 Mr. Speaker. Will you let me propoſe it to you 
s thus then, That the Comncel, in producing tbeir E- 
xr I vidence againſt Sir John Fenwick, be allowed to exa*| 
vine Witneſſes touching the Treaſons mentioned in the Bill, 
for which Sir John Fenwick is Indidtedd? 
ro Mr. James Mountague, I do not obſerve, that in Rea- 
ding of it, you ſay any Thing as to the other Alle- 
„ gations of the Bill: I think you ſhould word it, That: 
be Councel be allowed to produce Evidence to the Allega- 
& PR in the Bill, and the Treaſons whereof he ſtands Indi- 
ir. Speaker? Well then, the Queſtion is this, 
re That the Councel in managing the Evidence againſf Sir 
r John Fenwick, be allowed to produce Evidence g 8 
be Allegations in the Bill; and the Treaſon for which be 
r lg bon bro Huolt gt” 
„ | Which Queſtion being put, it paſſed! in the Affir- 
J Mr. Speaker 


bs here, ſo that they . an upon the Bill ex- 


ot de, be Read 4 Faun Time LY Ons 


Lobby ſhould be cleared of all-Porſons, bat ch Mem- 


48 


Arras . Speaker, will you pleas to appoint a time be 


Mr. 75 — 1 humbly move you, having. been 
A extreamly-late before you: went upon this Infor- 


mation, that you had not time to go through any Wn; 


part of i it; That you would appoint vag ff in the Morn 
ing Ho for Sir John Fenwick to be here. 

And thereupon the Houſe reſolved to noted fur- 
chen in the matter on Monday at 10 a Clock, and No 
Ordered, That Sir Job Fenwick ſhould be remand- Ev 
ed to Newgate, and brought again to the Ou; at the 
that time. 2 
Mr. Fames Montague Sir Jobe 3 now in- Why 
fifted he had not notice; I humbly move, that he Wan 


may .be brought in, and e ee with what un ee 
have Ordered. hit 


Accordingly Sir John , Fenwick was broug ht to the Bar. Re 
Mr. Sir Jobn Fenwick., The Houſe have ny 
confidered of what you ſaid at the Bar, by your Tb 


J Counſel,” and they are of Opinion, T hat Witneſſes ber 


ought to be Examined, to prove the Allegations 7700 


of the Bill, and to prove you Guilty of the High- Ii g 
Treaſon : whereof: you ſtand Indicted. + But in favour js | 


to you, becauſe your Counſel ſaid you were not Educ 
prepared, the Houſe is willing to give you time till Nen. 
Monday next, to make your Defence; and they re- can. 


gquire you to give in a Liſt of your Witneſſes, and if Þ N 


ſend to me, you may have a Warrant for their 
appearing at that time; and they require you to 


actly at Ten a Clock. 
: And Sir Jobn Fenwick being withdrawn. 
Reſolved, 6 | 
That 1 Bill for Artainting Si. Johm Fenwick of 0 


n 


Net die Moab. . 5 
The House order'd that the Speakers 8 * 


bers 


1 


bers of cle Houſe, and Sir Fobn Renwick the Council, 
Witneſſes and Solicitors. And that the back doors * 
the Spealer's Chambers ſhould be locked upp. 

Mr., Speaker. Gentlemen, I would receive: your | 
Directions in one thing. Lou have Ordered a 
Member to proquce a Letter, and the Counſel, in o- 
pening the Evidence, have referred to it, That 
Member deſires to know the proper time for him to 
d Ido it, Whether while the Counſel: are managing tkcke 
L MEvidence at the Bar, or whether he muſt ſtay, till 
at ¶ they are withdraun? 5 

Mr. Sloane. As to this Matter, 1 do not queſtion 
1- but tis to be offered as an Evidence; ; and by the 
e ſame Reaſon that you give Sir John Fenwick the favour 
u % Examine the Witneſſes that are produced againſt 
nim, for the ſame. Reaſon the Letter ought to be 
r. Read in his preſence, that he may explain it, or de- 
'e Iny it if be think fit. And give me leave to tell — 
ar Thoughts of another Matter. If that Worthy Mem- 
es I ber i, to offer Evidence of what he took — Sie 
ns Jobn FenwicR's Mouth, (though a Member common - 
h- II gives his Evidence in his place after the Counſel 
ar is withdrawn) { think iti; not only fair to 

John 


Dt duce the Letter in his preſence, but that Sir 
ill Fenwick ſhould hear. what he, fays, and deny i it if he 
S can. 2 
if Mr. PR es Is that — pleaſure, that the Ler- 
ir ter be produced before Sir John Fenwick, and that the 
tO Evidence to be * groen by Mr. Vernon foul be while Mc: 
John Fenwick :5:at :he Bar? „ 
- | The Queſtion, being accordingly pur, it paſſed _— 
iche Affirmative. 7 
Den the: Sergeant Was: Ordered to take his Mace, nd . 
of eo into Wellminſter Hall, and Summon. the Members 1 
ay attend immediately, (which he did). a 
Aud being returned, the Order of the Day for pro- 
J ceeding on the Bill of Sir mera, 11 
id Jobs Rau was Read, | ed ruin in ne 


25 Then 
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Then Sir Fobs Fenwick, and the Councel and 50. 


licitors, on both ſides were brought in. | 
Mr. Speaker. Sir Thomas Powys, When you were 
Here ft. you inſiſted upon it, That the Counce] 
againſt Sir John Fenwick ſhould be kept to the Proofs 
relating to the Allegations in the Bill only; or elle 

that you might have further time, becauſe the Wit- 
neſſes were not ready. The Houſe have conſidered 
that Matter, and in favour to Sir John Femwick, that 
be might have no ſurprize, have given him to this 
Day; But they do allow the Councel to give Evi- 


dence not only as to the Allegations in the Bill, but 


to proye Sir John Fenwick Guilty of High Treaſon ; 


and therefore Mr. Sergeant Gould, you are at liberty 


to go on with your Evidence. | 

Mr. Sergeant Gould. May it pleaſe you, Mr. Speak- 
er, We are here to give in our Charge, and the Evi- 
dence that we have againſt Sir Fob» Fenwick, I find 


by your Order, That we are now allowed to pro- 


duce Evidence touching the Allegations of the Bill, 
and likewiſe of the Treaſons for which he ſtands In- 


dicted ; / therefore I ſhall beg leave to open firſt, 


How he ſtands Charged by the Indictment. 


The Indictment firſt Charges him with Compaſ- | 
_ ſing and Deſigning to Depoſe the King, and put him 


to Death. The Second Charge is, For Inciting the 
French King to ſend an Army of Soldiers to Invade 
this Kingdom, and to make a miſerable Slaughter a- 
 mongft the Kings Subjects. The Third thing is, For 
adhering to the King's Enemies. The Fourth Part 
is, That to effect this, he, together with Charneck, 
Sir Jobn Friend and others, did Conſult, Propoſe, 
Treat, and Agree to Invite the French King to ſend 
a Number of Soldiers to Invade this Kingdom, and 
+ to Procure great Numbers of Armed Men againſt the 


King, to Riſe and be Formed; and with the Ene- 
mies of this Kingdom, upon their Landing and Inva- 


ding thereof," to Joyn, for to Make and Carry on a 
Rebellion and War in this Kingdom. And further 


it 


Wie” 
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it Charges, That he did Conſult, Conſent and A. 


gree, to ſend Gharnock as a Meſſenger from Sir Fobn 

Friend, and others, into France to the late King 
James, to Propoſe to him, to procure the French 
King to ſend Soldiers and Armed Men to Invade 


7 


this Kingdom. Then likewiſe to Effect this, the In- 
dictment Charges him with Providing Horſes, Pi- 
ſtols, and other Warlike Arms. This is the Charge 


of the Indictment; and theſe Matters are in che | 


Bill: For the Bill does Charge him with Compaſling 
and Imagining the Death and Deſtruction of the 
King, with Adhering to his Enemies, by Conſulting 


and Agreeing with ſeveral Perſons at ſeveral times, 


to ſend Charnock: to the late King James in Frahee; to 


Invite and Encourage the French King to Invade 
this Kivgdom with Armed Forees, and Promiſes to 


Joyn them, and Aſſiſt them with Men and Arms. 
Then the Bill. does take notice of other Marters, 
That Sir Fob» Femvick hath Protracted his Tryal, 


by giving Aſſurances to the King to make a Ir 


full Diſcovery z by reaſon of which he put off his Try- 
al, and now one of the Witneſſes againſt him is with- 
drawn. May it pleaſe you, Sir, This is the Charge 


sas it ſtands before this Honourable Houſe. And the 


Evidence we ſhall Charge him with, will be of this 
Nature ; We ſhall give you an Aceount, Thar the lat- 
ter end of May, or beginning of June, Sir John 
Friend and - Charneck, and ſeveral other Perſons,” met 
at the King's-Head, and upon that Meeting they Con- 


ſulted how to Invade this Kingdom; and they Con- 


cluded in this, That they would ſend Charnocł into 
France, and he was to Propoſe it to King Fames, 


That he ſhould Procure 8000 Foot, and 2000 Horſe 
and Dragoons of the French King; and upon their Lan- 


ding they were to Joyn them with 2000 Horſe. 
After this they had another Meeting; (for Charneck, 


to be fure of the Matter, would have another Meets. 


ing) and then Charnock Propoſed it to them, Whe- 
ther they continued in the ſame Reſolution? A 


| 
: 


— 
* 
— 


bs 


Paw» — 


1 Wards Cbrifima:, When Sir George Barclaye came into 
the ain, at P. 

Cofiterned; which woe ſhall produce our Evidence 
have but ene Witneis to this Matter that we can! 
Jobn Famviek might have been Tiyed upon his In- 
Wichdrawn, and chen cheſe Aſſürances terminate in 


amination of Mr. Goodman. We ſhall prove to youſ 
not only the Evidence that hath been given upon 


„ CS) 
they all then Declared; particularly Sir Fobn Fenwick, Ml c 


That they did approve: of it, and Stuck by it, and t 


that Charnock ſhould go for that Purpoſe to France. Ne 
Chiarnock, in Purſuanos and Execution of this Trea· c 
On, did go to Hande and afterwards brought back Ml c 
an Anſwer, That the Matter had been Communi: te 
cated to the Fench King, but at that time he was 
not ready for them md could not ſpare his Soldi- 
fs, or Troops. Then it reſted for ſome time, til 


Eug land, and he brought with him a Detachment of 
about Sixteen, and their Province was to 4/aſſinate 
the King: But there was another Part, and that was 
the Worn, and in that Part was Sir Fobn Ferwick 


t6 prove upon him But it does fall out that we 


produce Pros Voce; though when this Indict ment Sir 
was found, (for it was found upon the Act laſt Idee 
Seſſtons; which required two Witneſſes ro each Spe- 
cies of Freaſon) we had two, but one is fince with. N cou 
drawn, and that is touched in the Bill, as in truth oer 


the Fact is. If Sir Fobn Fenwick liad come on in the Th. 


Ordinary Courſt of: Proceedings to be Tryed, Sir 
dictment, for then Goodman had been here; but he Nh 


Procraſtinates his Tryal, he makes Application to mat. 


the King, and gives him 'Afﬀurances from time to 
time of an Ingenuous Diſcovery till Goodman 15 


this Counterfeir Conſeſſion that hath been laid be- mak 
fore the Houſe, and is Charged in the Bill. Pr 


But, Sir, to ſupply this, we ſhall produce the Ex- 


cis Indictment upon which he hath been Arraign d; fra 
but alſo the Evidence which hath been given uponſpf R 
the Tryal of Cook, who was Oonvicted upon thatFir 5 
Evidence. We- ſhall go by theſe further ſteps ms and 
„„ 8 | Cale, 


4 


"I". © 


>, MW cafe; and humbly offer it to the Conſideration of 
nd tbis Houſe; how "fat Sir Fob» Fenwick: will be affeckh-. 


ce. Ned with it, and that is this. There was Gooden, and 
ea-W Captain Porter, Witneſſes againſt Sir - Fob | Fenwick, 
ck Captain Porter ſtill ſtands his Ground; but they have 


nts tempted” him with 300 Guineas in hand, and 380 


vas more were to be remitted to him upon his firſt Land- 
di- ing in Fance, with Aſſurance likewiſe of King Fames's 


till pardon, and "likewiſe 300 l. a Tear; 1001. a Yer 


ito whereof was to be ſettled by Sir Jobs Femvick. This 
of propoſition ſprung from one Claney: It could not b 


ate ¶ expected that Sir Jobn Fenwick ſhould appear in his. 


vas proper Perſon, but he did make it by his Lady,” whe 


ick was with Captain Porter, and gave him Aſſuranee 
ice chat all chat was Propoſed by Clancy, ſhould be Per- 


we Bl ſermect and a great deal more 
can We ſhall further give this Account, That when 


en Se- John Femwick Was taken, there was a Letter han- 


aſt ded: to a third Perſon ; and it appears by that, that 
pe- be thought himſelf at that time not ſafe, unleſs they 
could corrupt the Jury: For, ſays he, we mut wow 


Theſe Steps we ſhall" proceed upon, and begin with 
the Indictment, and call our Witneſſes to it. 
In- Mr. Serg. Lovel. Mr. Speaker, I ſhall not repeat 
he what hath been ſaid; becauſe I know what hath been 
to materially ſaid, can't paſs the Obſervation of this Houſe- 
tobe Method we defire leave to proceed in, is che 
iᷣMethod you have preſcribed us: and that is, firſt 
 1nſto prove the Allegations of the Bill: And we fall 
be; make it appear to you by undoubted Proofs, That 
Pir Jobn Fenwick does ſtand indicted for theſe Trea- 
Ex- Fons at the Seſſions at the Old Baily, the 28th of May, 
ouſppon the Oaths of Porter and Goodman, that we ſhall 
201 prove by Records, and that is not Capable of any 
raverſe or Denial. We ſhall alſo prove by matter 


dir Tobn F-nwick in this Conſpiracy, have been Tryed 
and Attainted; and then we fhall call a living V 3 
5 35 | neſs 


bet Tuo br Three ſtænch Perſons that will ſtarwe the ret. 


f Record, That ſeveral, who were concerned with 


: 
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* prove Sir Fobn Fenwick guilty of Treaſon in che 


higheſt Manner. Mr. Tauer deliver in che _ 


ment of Sir Jobs Fenwick. . 
F Which was delivered in, tu. 41 the Table, 


Seflions „ is Enacted, That no Perſon ſhall be In: 


_ dicted unleſs upon the Oarhs of two Witneſſes; had 


not theſe Witneſſes been Sworn before the Grand 
Jury at that time, this Bill could not have been found 


according to that Law, nor would Sir Jobn Femwick 
have pleaded : But he hath been Arraigned, and 
Pleaded; ſo that we ſubmit. it to this. Houle, that 


it does appear upon Record, That this Indictment 


was found upon the Oaths of two Witneſſes: Beſides 


that, two Witneſſes are ſubſcribed to the Bill. Now 


chat other Perſons have been Indicted, and Convict- 
ad upon the fame Evidence, we ſhall. prove, and 
that likewiſe by Records. | 
Mr. Sergeant Gould, I thought when we came 


to give you an Account of the Abſence of Good. 
man, then to have given you an ne, of this 
and other Matters. 

Mr. Speaker. Von will agree upon your Method, 


Gentlemen: Who do you call in the firſt Place? 


Mr. Serg. Gould. Captain Porter, Sir. 
(Who being preſent.) 

Mr. Serg. Gould. I defire, Mr. 3 that he 

will give an Account of what he knows concer- 

ning this Matter, as alſo of n is Charged in the 


'F Indiament. hs 


Mr. Speaker. Captain 5 the Houſe requires 
you to give them an Account of your Knowledge 


of any Conſpiracy, by Sir ohn Fenwick, © apainſ 
_ the King and this Government; and likewiſe of your 


P l upon the Indiamens againſt him for 


15 Capt 


MI. Serg. Lovel.* The Bil does Charge, That he 
Hands Indicted upon the Oaths of theſe Two, Captain 
| Porver and Mr. Goodman: Beſides I muſt beg leave to 

obſerve, that by the Act of Parliament made [laſt 


5 1 650 5 
he il Captain Porter, About che thiddle of % v 

2- MW Twelve-months, chere were two Conſultations, one 
at the King's Head in Leadenhall-freet and the oth; 
in St. James s Street ; theſe two Con 52 were . 


he tor the Conſidering of the beſt Means to „the - 
in late King James into England again: For it was faid 
to That. King William being gone 8 beyond Se⸗ denn 5 


aſt left but few Forces, and therefore. bit Ne 925 $ 
at wal PH 


in. could not have a fitter Opportunity t 

ad MW ture; upon which they pitched upon Charna gb td. 
nd go into Fance, and make ſome Propoſals to the 

nd King James, to borrow, 19000 Men of the ies, 
en King, whereof. there ſhould be 8000 Foot, "1000 
nd Horſe, and 1000 Dragoons ; and it was propoſed,” 
nat when "they. came bver to meet him with 2000! Horſe. 
nt Mr. Speaker. Where was this 3 

Jes Captain Porter. Our firſt Meeting was 146 che 
"WW King's Head in Leadenball.ſtreet; "After 7 Mr. Char-. 
ct· nk defired another Meeting, . and then e met at 
nd Mrs. Aoumj 's in St. James 8, ad we all ſtood to 
what we had before Reſolve, © "That he ſhot * 90 
ne over to King Fames, and make this Pro pofal; and 
d. that if he could get ſo many Men of the Finch 'Kiog, 
his we would meet him with ſo many Horſe. 1 W 
Mr. Speaker. Sir, you ſay the firft Meetin Sali 
dd, at the Kings: 1 Head in Lalla free, who wa 


preſent ? _ 

Captain Porter. There was my Lord WR FOO 
Lord Montgomery; Sir Fobn Fenwick, Sir bn Friend, 

he Sir William Perkins, Charncck Mr. C ook, and my ſelf; ; 

er we Dined there, and after Dinner Mr. Govdman came 

the in to O Us. r118713-08 

8 peabel. Di d Sit Joby Banlet hear this Diſcoritſs? 

re Captain Phtet. Yes, Sir. 

ige Mr. $ peaker. Did El * Filth cones 00 ies 5 7 

nt Coat Porter. He did blolut ey” Conſent” to its” 

ou Sir, Fo Friend « gd p poſe 5 ring. Fur or Fee 

for Thoufand Men; bu Res Sir Fob Femvicł, Do not 


let us ral more ta we can bring. iT 
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Meeting, 


Captain Porter. When we agreed upon this Bufi- 
neſs in Leadenball-freer, Captain Charneck defired a- 
| to know if we continued in our 

Reſolution, and thie next Meeting was at Mrs. Mounts. 
#03's,. I think theti my Lord M4 AE gamer) was not there, 
w 


nother Meeting, 


nor Ar. Goodman, ble there my Lord A) les bury, 
Sir Jobs Fenwick, Sir Fobn Friend, Sir Wi lian Perkins 
Mr. Cbarnock, and my felf. | 

155 Speaker. How bug after 7 


| Coptamn Fu Porter. About Eight or Ten Days, ro he 


my Remembrance. 
"IC Speaker. What was ſaid at that Meeting? 


Captain Porter. The Second Meeting was to agree 
to the ſame Thing: We deſired Charnoek to go as 
toon as poffible to acquaint King James, that the 
ſooner he came that Year the better. 5 
MI. Speaker. Did Sir Fohn Fenwick conſent and 5 
agree at the Second Meeting, to his going into 


France to the Forces? | 
Captain Porter. Yes, Sir. 0 
r. Speaker. Will you give the Houſe an Account 
of any. thing elſe you know relating to this Matter? . 
Captain Porter. That is all. 


Mr. Sergeant Gould. Was you Examined by he | 
Si Fob Jury, "x 9gg the Bill was + aa _— 


ir Jobn Fu 
Captain . Les, Sir. 


Mr. Sergeant Gundi. What Evidence cd you give 5 


to them? 
Captain Porter. The very ſame I give now. 


WES r. Speaker. Mr. Sergeant Gould : what have ou 
_ tolaz further to him? aig : F 


Sergeant Lovel, We would ask, whether Mr. 


1 at the firſt Meeting. 5 
Tes Sir, he 1 was = Ir Meet- ; 


, Captain Porter, | 


„25 — 


"Mr. Speaker Then you ſay you had a Sccond : 


rhe hens fel 1  #f » 
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Mr. Sergeant Lovel. Was Mr. Goldman: at the x pre- 
ferring of che Bill of e at the Old Bai)? 

Captain Porter. I ſaw him go in to the Jury, and 
he told me it was for the ſame Thing. 

Ar. Sergeant Lovel. We have ſome of the Jury 
tere, and we will call them to that. | 
Mr. Sergeant, Guild, Now, if. ie pleaſe you, Sir, 
we will ask him to the Matter concerning ere 

Tampering with him. 

Mr. Speaker, Will yon give. he Houſe an Ac⸗ 
dount of that Matter? | 
Sir Thomas, Powys, By your, Favour, 4: bins you 


will give us leave to interpoſe in this Matter; For L 


am ſure in the caſe of Life, and in caſe where there 
is a Law prepared to be made ſubſequent to the 
fact, to condemn a Man to Death, vou will not 
binly have good Efidence but that which is legal E- 
vidence. And I take it that in Caſes of this Nature, 

of a ſubſequent Law, the Evidence qught to be 
—_—_ and much fairer, thai when a Man is to 
be tryed by a Law in Beitig. If they ſhould offer 
that which was ſaid in the great Cafe of my Lord 

of Srmaff rd; (which Attainder there hath been Act 
of Parijarhent to Reverfe) by a Gentleman that did 

then appear againſt my Lord, Srrafford, That where 
the Houle proceed in a Legiſlatiye way, there needs 
no Evidence at all, but every Man may follow the 
Dictates of his 'own Thoughts and Conſcience, .' *Tis 
in Ruſowerih's Hiſtory of that Tryel, fol. 377. Let, 1 
dope, you will be of another Opinion and expect 
ſtronger Evidence, than if a Man was to be tryed 
by a Law in Being. Now that which is offered, can- 
not be allowed in any Court of Juſtice : They were 
ding about to. ſhew, That my Lady Fenwick, . this 
Wite of che Gentleman at the Bar, had uſed ſome 
means to tae off Goodmans Evidence, and they 
would make ufe of that againſt her Husband. Now 
what ahy Man's Wite ſays cannot be made uſe of 2 

_ bim un ng that * ſays, or does, am | 


7 
f i 
7 * 
N. 


be hade ue of for bim; und, by the fame" Rue. of 
Juſtice it cannot be made uſe of againſt him : For oz 
- therwiſ' the Rule would be unequal, That ſhe might 


(6). 


be a Witneſs againſt him, but not a Witneſs for him; 


tliat ſeems ſo unjuſt, chat it will not be admitted f in 


any Court whatſoever. - 


Sir "Barth." Shower. By your Votet wha: Priſdner | 


bs allowed Councel, and the King's Sergeants are to 
produce the Evidence againſt the Priſoner. - We be. 
de, and hope therefore that you will give us leave 


to object to that which is not ſo; and in this T appeal 


to the knowledge of the Gentleman on the other tide, 


| who hath had a great deal of Experience of this kind: 


anch date fay in all his Obſervations in the Old Bai 


ne can't produce an Inſtance where the Actions or fay- 
'THps 'of other Perſons, were admitted as Evidence, in 
Gaſe of Treaſon; *nay not in Felony; and 1 muſt 


cotifeſs-I wonder to hear him move it O) 
When attemped on behalf of- a cloſe Priſonct, 


that was not Viſited by any Body, it was not admitted 
that tlie Actions of a third Perſon at large, ſhould be ad- 


mitted againſt him 2 There the Actions of a Wife can- 
not be Evidence for, nor againſt her Husband. It 
Vas never but in one Caſe, and that for Sodomy, al- 


lowed, and that was after two or three Witneſſes be. 


ſides had been produced; and by the Opinions ever 


ice it hath been allowed not to be Law. and that 


for the Miſchief might follow? to the diſſolution of 
Marriage and Ruin òf Families. Now what they offered 
does concern the Acts of other Perſons, and not Sir Fob 


| Fenwick; Beſides ' I have one Objection more, and. 
that is, There is no ſuch thing alledged in the Bill; 


and” the Order is, That they ſhould produce Evi- 


dence as to the Allegations in the Bill, and the rea- 
ſons in the Indictment; but I nevef heard of an 
Ortler that they ſhould produces Evidence. concerning 
the'T Carrying. away-of/any- Witneſs; and tis note al- 


jedged, that Goodman is Sh drab by: Sir Foby Hen 


| _ Paiviey : — N Porter rang tamperid wich, 


there 
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dictment, by which it will appear chat upon his Oar 
and the fame, Evidence as we affer here, another .of; 
the Traytors hath been Convicted. And therefore, 


C 85 

there is no colour of Suggeſtion in the Bill. ; ſo that 
this «neither: being in the- Bill, nor being Evidence 
at Law, we hope N au will not admit it. 0014 F491 
Ar. Speaker. | You. hear the Exception, What do 


you ſay to it? 167 AO NSIORINSD 9 

Ar. Sergeum Gould. I think What theſe Gentle, 
men ſay, willt receive a plain Anſwer. It is an Al. 
legation in the Billz; That Gan hath: withdrawn 


— " 
93 .*4 2 * 
4 135 


himſelf. Now the uſe we mae of this, is to let us 


in to give an Account of What Goodman hath S worn, 


and to Entitle us to read his Examination : For ay | 
we, Clancy hath. been tampering to ſtifle this Cn 


ſpiracy, to take off the King's Evidence. No Bod 


doubts of this Execrable and Wicked Conſpiracy and 
tis as plain hero hath been two Witneſſes to provg .it. 


and as plain that this Indictment is found, acggding, 
to the late Act of: Parliament, upon the Evidence of 
Porter and Goodman. Now to ſhew this Conſpiracy 


is carrying on, we offer to prove the tamperi Hah | 
1 


th been, to take off che. King's - Evidence” And 


d. 
would lay that before © the. i e ation f. thus, | 


Houſe; ſo the uſe we make of it, is. only.., prepares, 
tory to let us in to tell you what Ga man hath;Sworng 
and in good time we ſhall produce to you Gabe 


o 


we:humbly offer it, Whether as this; Caſe is, we ſhall, 


+ iz 


TT 4 * 


not be admitted to prove this ere AB En e 
Ar, Serg.” Lovel. Before we withdraw, I beg 


ewa Words as to What is Objected on the other, fide.;, 


for- the learned, Gentleman: Appeals to me, ang 11 0 


muſt | Appeal le ce Knowledge, of ſome Members, 
that are learned in the Law, That even in Criminal 


Cafes, the Courts are not bound up to poſitive, Evi- . 


dence, but that the Evidence of Circumſtances, with 
ſome Perſons to corroborate them, is Admitted: And. 
if it ſhould be ſo, that nothing but poſitive- Evidence. , 


ſhould Convict, we ſhould have very few Conyicti- 


\ 
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ons at ah Old Baily.' As ro 2 and: Coyning 
_ where one is Convicted by potitiv idence and di- 
rect Proof, forty a Convitted: and Attainted by 
| Circumſtances, as Materials found about them, ang 
putting off Counterieit Mony. Sir, I' muſt fubmig 

to you; Whether, 3s the nature of this Cale is, this 
Houſe will not'think fit to hear all Evidence that may 
concern this Matter, whether Noſitive or Circum- 
ſtantial; and the Wiſdom of this Houſe will diſtin- 
guiſn 8 forwards, what they think is material, and 
What is not. We do take this to be Par rt of the 
ſame: Conſpi piracy which we do Charge! the Priſaner 
at the Bar with, that he might not come to Condign 


Puniſhment, and therefore We pray, that let the Pro- 


ceegmgs of other places be what they will, that you 
will hear the whoſe Matter in this Caſe, whether the 


| Kaser be Poſitive or Circumſtantial. 
Sir bo. Powji,” I think they miſtake vs when 


y give” us Tuch' an Anſwer; we doubt not but 


ere is Poſitive "Evidence and Circumſtantial, but 
2 this tothe no Evidence at all: Mr. Re- 
corder tells us true, That Circumiſtantial Evidence is 


frequently made ule of; but We ſay, That ee 


my Lady Fenwick- bach ſaid or done, is not to be 
Admitted as any Evidence againſt the Priſoner at the 
Bar ;*becaiſe whar'the hath ſaid by Way of Endea- 
Vour to draw it Goodman, is no Evidence at all to 
offered againſt her Tosband, and i is not ſo much 


e er mſtantial Exidenctee. 0.3971 
Sir 
| 11 had been brought-in againſt m/ Lady Fenwick, 
r apainſt Clancy, this tad" been proper Evidence; 
400 chey may deſerve Puffſhmerir tor it themſelves: 
Bur this is no Evidence againſt ir Johr auen 
to prove a Crime againſt 8 e 
Mr. Serg. Lovell. We think ti« 1 prop perly before: 
the Houſe, even by the Order of the Houſe it ſelf, 
For in che firſt place, we are to ſpeak to the Matterg 


contained) in the Bill. One Mer! is, That Sir Jobs 
ä | Fe mich 


thol. Sbower. We do Agree, tat if: ihe 


o 


5 (0:90) 2 
Fenwick had been Tryed before now, but for Reaſons 
mentioned in the Bill, and that he delayed his Try- - 
al, till ſuch time as Geodman was withdrawn; there- 
tore what lies before us by the Dire&ion of the 
_ Houſe, is, That till ſuch time as Goodman was with- 
drawn, Sir Fobu Fenwick did pretend to go. on to 
make a Diſcovery, and afcerwards put it off with 
what is Charged in the Bill: But ſay they, What is 
done by my Lady Fenwick, is no Evidence againſt 
him. When all the Circumſtances are laid before 
the Houſe, what dealings there was with Captain 1 
Perter, and what was ſaid at that time, and the Con- 
ſequence, preſently after Goodmax's going away, I -. KB 
hope it is as much Evidence as the Caſe will bear. - = 
. 7 Sir Richard Temple. Sir, I Deſire they may with- = 
; draw. a | | SI at Fes | 


WY Ty 5 
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| + Accordingly they withdrew. . Sees, 
| Sir Richard Temple. I think it much concerns the 
3 Honour of the Houſe, when a Priſoner is at the Bar, 
© that he ſhould be allowed the Right of an Engliſh- 
man; what you do here, may be a Precedent in af- 
ö ter Ages. You are told what is offered as Evidence 
here, is admitted in no Court, and the Anſwer that 
4 is made to it, is of no force at all. They tell you 
e there is no Allegations in your Bill, That Sir Fobn 
- BW Fenwick had any hand in his withdrawing; nor no- 
> | thing in the Indictment of it, and for that Reaſon 
the Evidence ſeems improper, and if it was, this 
would be no Evidence at all againſt Sir John Fenwick, 
for Oaths againſt other Perſons is no Evidence againſt 
5 the Priſoner to make him Guilty of any thing. 
Lord Cutts, I think 'tis Agreed already, That the 
L Councel for the Priſoner ſhould not meddle with 
x | tbe Authority and Juriſdiction of this Houſe. For 
if we are to be tied up to all the Forms and Niceties 
e | obſerved in Inferior Courts, then to what end is 
„ the 'Drifoner brought here 2 I think Evidence 
8 ought to be Admitted that may clear every Man's 
” | Conſcience,' that this Bill againſt Sir Fob»; Renwick 
: | aughtro pals. TH -. Mr. Fobn 
| * | „ 
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F.. "0 33 N Gentleman fad, we are not 
t 1155 9 Forms of Inferiour Conrts; but though 
*. _ we, ars hot tö che Forms of "Thferiour Courts, 
we Lare tyech to that which was the Ground of them, 
Anti thi S fight Reaſon and Juſtice : They have al- 
Ie” Was Indicted, no body doubts” it. 
Thi N 170 ä . no 7* doubts it . 


ra aer And whether be knows "chat Good 
1 nad 297 la 
A. EbBuctilor of: ' the” even — Koche a 
pace Myneſs to khow the truth of this Matter, 
J mean in the Councel the other Day; the Genlle⸗ 
man ſays that Goodnight be «withdrawn to the 
dice ↄf Sir Fehn! Fimwick, as well as for his Good. 
gehe ybu will not ler the Government be ſo Stig- 
- pied You have given leave I preſume to the Coun- 
del to Exit ro a lung that mayobe added: to the 
Bft; for ußbn 2 Commiement, I can move you * 
pure in cf ching thar ſnalb be thouglit reaſonable. 
Sir Thond Dyke. Ir may be a reaſonable Wing 
Enquire H¹¶lgͤ Go is withdrawn! But the Que- 
on ke Whiether this be ati proper time? The. Houſe 
is not ied to the Common Forms of Eaw, but they 
ate tyed to the Common Rules of Equity: And che 
Queſtion is, 'Whethiep® the :Hooſsbielloperniit: wy 
Perſon to ſuffer by the Acts of anbthert:::ꝝ? 


Ar. Soll Gen It is Diſeretionary, Whether you 2. 


will ſetetmine that ts 4s Evidence now, or af- 
ter you have hea rde but: I wont enter upon the 
Te palitybf 2the genre one ahing- whenia 
| Man is beds be Tryed bys a Jury, and another thing 
when. he: to be Frye bofore Judges. nA Jury may 
be ſo Swayed ant Pallefled ty: it, that it may not be 
ft for them to hear it: But loo into the Court gf 
neee \and, their * tions, if one Aa tay 
IKE © „herz 


n en e 5.8 < e<=:o' 00 
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they, are Evidence, and the other fide" ſay 
they, are not, are every Day Admitted to be Read, 
and. tis generally ſaid, that it is: ſooner: diſpatched 
by hearing of it, than not. Vou do not fic here as 
a. Jury only, but as Judges alſo;; and will coffl- 
ſider how efar the Actions of a Wife ſhall concern 
her Hlibband. Vou will do the Priſoner right, -anfl 
yout ſelves right, if you will hear the Witness. 


Sit Francis: Winnington. - The Queſtion is, whether 


the King's Counſel l e en 
Mr. Speaker. Let me ſet you right, they a 

here as King's Counſel. 4 
Sir Frances Minningtun. Very well. But in this 
Houſe you are the Judges and Jury too. The Evi- 
dence that is opened, is to induce you to believe, 
that he is Guilty, and the Gentleman that ſpake laſt, 
will not allow it to be a Legal Evidence. Then the 
Queſtion is, Whether you being Judges of the Fact, 
as well as of the Law, ſhould be affaid to be indu- 
ced to believe a Fact, by that which is not Legal E- 


vidence,? Suppoſe my Lady Fenwick had had this 


Deſign, and had told her Husband what ſhe intended 
to do, and he ſhquld have ſaid, he ſcorn'd it, This 
is poſſible, it you go to ſuppoſing, and that he 


it can be to no purpaſe to hear this Evidence, unlefs 
it be to ſatisſie the Houſe, in Order to Attaint the Prix 
ſoner. No, but ſay they, Let us hear, and we will 
judge afterwards : Why ſo ? It can't affect the Priſo- 
ner. And if any Perſon. hereafter. have a mind 
to have my Lady Femuick Puniſhed they may exr 
ahn ii „ 3946. 
An. Sloane. The Gentleman that ſpake laſt, hath 
made one ſuppoſal. Let me make another. He 


the Examination of Witneſſes, that what my Lady 
Hmviek or Clancy did, was contrary to the Direction 
of. Sir John Fenwick ; If the Evidence happen tobe 
(ps; *is, nothing. But we may ſuppoſe again; Sup- 


{ 
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might apprehend it would do him a miſchief. Now 


ſuppoſes, That, it de by the Evidence, upon 
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-pdſe it hap 
one of the Witneſſes, & Cui buno, is the ſtrongeſ 


that a Woman ſhall not be a Witneſs for or in 


ſelves up by that Rule. 


and, by che Rules of RS Hall, in cheir Pro- 


Tm? 


, that it appears by the Evid: 
that it was for t the Benefit of Sir Jobs Fenwick, as in 
truth it was, to the greateſt Degree, to get awg 


Preſumption to me. I do allow in | Weftminfter Hall 


her Husband ; but if ſhe be directed by her Husba 
Nui facit per A, facit per ſe, What ſhe does — 10 
direction may be Evidence. You do not alledge all 
the Evidence in the Indictment, that runs in general, 
If the Evidence differs as to time and. place, the 
rp may find him Guilty of the Indictment. 
Lord Norreys. Becauſe I would not willingly. go up 
upon Suppolitions, I deſire the Clerk may Read the ou 
Queſtion that you have rein the laſt Day as to Ex Mt 
mining Evidencde. 5 
| RA Which was accordingly Read. it, 
Now I deſire to know, whether this hs. Treaſor dy 
within the Indictment, or any of the Allegations offiff C0 
the Bill. Otherwiſe I think you: have ty ed your dic 


Mr. Pelham. I did expect the Gentleman: tha not 
ſpake lately, would have cleared the Matter. Hel bei 
gave you a Diſtin&ion between the Proceedings of G00 
Heſtminſter Hall and the Court of Chancery. I amg 
Ignorant of both. I deſire to know, whether we are me 
to go here by the Proccedings of Weſt mir ſter Hall, 
or the Court of Chancery ? Fe we are not tyed hy 
thoſe Rules, whether we may let our ſelves into 
mou Evidence that will induce us to believe him Gut|- 

or not Guilty. If we are tyed to thoſe Rules tliat 


are obſerved in all Courts of Juſſice, where Tryais by 


of Treaſon are had, this can be of no Validity. So 
T defire to know, whether-we are to go according 
to the Prog 2edings of thoſe Courts, or "whether we 
may proceed as the Court of Chancery 3+ 545; 

Sir Themas Littleton. The Hondurab'e Member 
chat ſpake laſt, deſires to know, Whether we ate 


4 |; 
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Husband. It may fo in point of Law, but if you 
Law, diſpoſe of your Bill preſently. = : 


ceedings or not? I believe it would have been to 
very little purppſe to have thought of this Bill, if 


thoſe Courts could have Convicted him. I believe 
if the Councel had tyed you to the Proceedings, of 


Weſtminſter Hall, thence have inferred that you 


have taken notice of them, and reprimanded them 
for ſaying ſo. I know not what, to ſay to the Bro- 


ceedings of Chancery in this Caſe 3 but I ſuppoſe 


ral upon this Tryal, you will inform your ſelves by the 


beſt Methods you can; and every Man,  accordi 
to his Judgment, be for, or - againſt this Bill! 
upon what I hear, ] am of Opinion, he is notori- 
ouſly Guilty, I ſhall freely paſs the Bill. If I do ſo 


much as doubt that he is Guilty, according to the 


old Rule, Quod dubjtas ne feceris, I ſhall not be for 


it, and in Order to this, I am for hearing every bo- 


dy that comes before us. It is ſaid, that poſſibly 
Goodman is withdrawn to Sir Feb» Fenwigk's pteju- 
dice, I would be glad to hear that, if fo, '1 ſhall 
have the worſe Opinion of the Bill. They ſay, tis 
not alledged in the Bill, concerning Captain Porter's 
being tampered with; but ;tis only alledged, That 
Goodman is withdrawn, and nat that Porter was pri- 


vy to it; but it may weigh in Gentlemens Judg- 


ments, how he comes to be withdrawn, They that 
tamper with one Witneſs, may be thought like to 


tamper with another. They tell you, That the Evi- 


dence of a Man's Wife will not weigh againſt her 
think your ſelves bound up to the ſtrict Rules 


Sit Will. Corps. Nou have been pleaſed to give 


leave to the King's Councel tp prove Matters againſt 
dir Toby | Fenwick You have heard Captain Porter 


upon the Fact. If they had opened the Matters, 


that Fir Jobn Fuwick was Inſtrumental to convey 
Goodman away, I ſhould have been willing to have 


heard it: But they opened it, That my Lady, Fen- 


\ 


wick was Inſtrumental in Conveyit ren Goodman, 
and this ought in nd fort” to be 1 nitted for Evi. 
"dence in this Caſe. Af Honourabſe Gentleman of the 
Tong Robe made a difference in the "Proceeding; 
Setween the Court of Chancery, and the Court, 

of weſminiſte, Hall: But I would fai know, if 3 
Fact Was controverted, Whether my Lord Keeper 
could determine tfſe Matter befbre à Commillion 
went to prove it? Tis true, We are not tyed to the 
Forms of Law, but we are tyed to the Forms ol 
Juſtice. I know no Caſe where à Wife is Admitted 
to be a Witneſs for or againſt her Husband. In 
Brows's'Cafe indeed who tobk a Woman away, 

and forced her to Marry him, the Queſtion was 
Whether ſhe ſhould be Admitted ? And in that“ Cafe 

ſhe was Admitted as a Witneſs; beeauſe'the Neceſſity 

of the thing required: and there was no other way 

to proye, whether he had her Conſent or not. A: 
3 :Caſe there aS of my Lord C lebaven, where 
from the Nature of the thing, it was Admitted ꝶ för 

it was impoſſible there ſhould be n other Proof of 
it. But if my Lady H] ¹iek be Guiltyiof this Matter, 

it muſt: only by: way:rof: Inference, haffect Sir John 
Fenwick Fhey tall youy they Inſiſt upon it as an 
inducement, then it rcomes>to. be a Matter of Conſe- 
| 2 Land therefore ſince the Maiter hath been 

ully ſtated to the Houſe, nas to what they would prove: 

I think we may now give our Judgment upon it. 
Mr. : Boſcawens Nu, are here im yν,ỹ]G Legiſlative 
Power, and are no more tyed to the Rules of, Law 

in Examining of Witneſſes; than au art in giving! 
of Judgment; for you n give;cthols Puniſhment 
that never: are; gived in Meſtminiſter Hall I am of 
Opinion that my Lady Farwick cannot ſbe Examined 
for or againſt her Husband; but if he ſend her to 
Solicite for him, it ſhall have ſome weiglit with eme. 


2 ˙ ! , -. Debt x8 as. = G 2 2 =o K» __—— Iron Sl AE CREE a. — c ———p——ꝛßꝛß 
by — * 5 '- N 3 2 33 A << -- eget ns . g = * = EY EEO. 
1 rr 225 9-0. 8 — 2 1 ; * - — — IS - Va = I -=s "IS S A Bc. : Wm. — — * 
3 pe * A 3 * _ A- — — — — == > Av. — A * I. F | — tn Re > 05 IM =—_Y 
IE ST. f = a * I | — _ . — . 5 * - 
— — Ae * Ws. . 
- x i 
N a * 


* 


| Thoſe that don't believe ic from bat ne ſays, may 
ive their Judgment aecordingly: I defire to know 
dk ch Geatleman, if I dan t beliepe it, whether i 


Can 


7 


- 


"CJ 


can Fire judgment againſt him? I believe a Man's 
v (Conſcience ought to go with his Judgment + l 9:15 007 
hell. A. Speaker. I will Read the Qeſtion, TBar 

ni Coptain Porter be * to the N of taking "9 

itz bis Teſt mou at to the late Conſpiracy. 

Which Denne put, in paſſed in the Abm. 


ef ive. 11 Ct] 35 7 * 
— Mr. R. Harley. 14 ſigpoſis SiG you will let the — 
ace! of both ſides have firſt done with their Queſti- 
ol ns; and then there will be ſome : Queſtions. propo- 
ted ed tO you. ; oof 
in Mr. Howe, They tell you how that Sir Jobn Fu- 
J wick was Indicted, and that Goodman is withdrawn ; 


as ut there is one Thing the Councel of both Sides ſlip 


Yale "Information. It looks as if they were agreed on 


it 

< both Sides in that Matter. I deſire the King's Coun- 
A- cel may be asked, Whether they have any Eridengy.: 
ers Ws to that particular! . ih 

for Col. r Grew forth! Since 1 . mentioned in "that 
of Paper. —— 8 8 


er MW Admiral Ruſſel 5 believe — that E 
% was afraid that Matter would have heen paſſed oxer, 
he Gentlemen of this Houſe that are therein Named. 
will take care, for their own Vindication, That chat 


— 


proper. Time for that is, when the Evidence is e 


aſſure you, if no Body elſe will, 1 Will. \ 


we Zhen, Sir John Fenwick, and the. . Councel of both Sie, 
md Captain Porter, were brought in. 
Mr. Speaker, Sir . Tho. Pow 51, The Houſe. hath | 


] 4 

— onſidered of your: Exception to the Teſtimony of 
of Captain Porter, as to the Point he Was to be Examin- ; a 
ed d to, and they are agreed, A tis fit that all the 


to MEvidence ſhould he laid before them, 0 they. 221 
ie after wards, whether it he material or fit to. 


. 
ay llowed, or not. fore, Captain Porter, "I 
g lo. en ge h he Houſe an Account at large of what „ 


RPE haye been made upon you, at A ime, 
22 Tt 4 | | | N to 


er, and that is, Sir Fobn Fenwick bath givem in 


latter. ſhould not be. ſlipped over, I ſuppoſe the 


ISLAS or ck 2 . at. was cv noe w % 


3 59 

ea cid you off from your Teſtimony, with reſpes 

ro the late Conſpiracy. 

| t. Porter. I had a Meeting wich one Clancy, 
firſt in Aitre Court, at Mrs Moretons, and afterward; 


at the King's Head Tavern, by the Play-houſe: At n 
choſe Meetings he propoſed to give me 300 Guinea 
to bear my Charges to France, and to ſend me 21 
Bill for 300 more; and likewiſe that I ſhould be al- Her 
lowed 300 l. a Year. — 20 
Mr. Speaker.” How long had you been aoquaimid \ 
| before? 10 
Captain Porter. Several Years. 45 0 
Mr. Speaber. Did he tell you who he came Coin] n 


Captain Porter, After the Firſt meeting he told 
me he had been with Sir Fob» Fenwick, who deſired . 
him to make this Propoſal tome? . 
ws Mr. Speaker, IO ofteri had you Meetings with 5 | 

inn. ; 

Captain Perf. bone Seven or Ei 150 times. 

Mr. Speaker. What Satisfaction did he give you, 
that Sir Jobn Fenwick would perform the Agres- 
ment? 

Captain . He told the, my Lad), Femwich 
and my Lady Mongomery, ſhoutd meer and confirni 
every Thing that Night. The Day before I was wif 
go, 1 met with my Lady Fenwick, who told me, my. 
Lady Mongomery could not come, becauſe one of het if 
Children was fallen Sick. | 
Mr. Speaker. What Satisfaction did ſhe give you, 
that Sir Jobn Fenwick would perform what Clancy had 
propoſed : ? | | 

Captain Porter. She aid, what Clancy had propo- 
ſed ſhould certainly be made good. 

Mr. Sergeant Gould. Did you receive any Thing 4850 
in part, in purſuance of this A reemem * 

Captain Porter. I received 300 Guineas of Clanc) 
and he promiſed to me a Bill of 308 more, which he 
ſid was depofi 20 in his Hande, to > be: ſent afrer me ace, 
into 4 ane. ; | MACE! 


Mr. 87 


Cote 


Mr. Sergeant Gould. Pray what Letter was chat be 
rought vou? p- 
„ Captain Porter. He brought me a Letter, and ſaic, 
ast was _ by Sir Fobn Femwick to King James on 
y beha | ” 
ns Mr. Speaker. Did he deliver that to you? | 
2 Captain Porter, No: he delivered it to the Sen · 
al — that was to go wich me, one Wee Done- 
ed "Mr. Speaker. ry did you not take that Letter 
to your own Hands? 5 
9 tain Porter. I had it, and read it, before it 
n; eal'd up. 
Id Mr. ee 0 Gould. Do you remember the Con- 
ed Ents of it 
n Captain Porter. As much as I remember was, He 
tired his Majeſty, by reaſon chat my going away 
as to fave my Lord Aylesbury, and my Lord —_— 
y, &c to pardon what | had done, 
Mr. Recorder, Who ſubſcribed it? | 
Captain Porter. It was not Sir John Fenwick's © 
ame, but they told me, King James would know 
el, Bo it came from. 
m Mr. Recorder. How did you proceed after the 
to leeting with my Lady Fenwick ? 
Captain Porter. The next Night after that he had 
pid me my Money, and ſhewed me the Bill, and 1 
#10 go away the next Day after. They ſaid, the 
dat was provided? | 
Mr. Recorder. Can 0 tell Whether che Boat was 
ovided ? 
captain Porter. They were taken up preſently 
Mr. Sergeant Gould, We will now produce a — 
8 to confirm the Evidence that he hath 
This I Perſon hath been Nr ſor this 
e > 
E= the Bard of Clays s cru. war 
ice 6 
| . 


very Perſon hath been tampered with, to take off his 
withdrawing. They began to ſhew you, there hath 


no they offer to Read the Conviction of Clancy to 


hath been made by Mr. Dightoy, who is the Solicitor 
withdraw himſelf. 


had ocaſton to go to My. Dighton, to enquire, where * 


for I knew he was concerned in ſome Affairs of that 


C 
Sir Thomas Powys. I deſire to know whether they 

offer this as Evidence againſt Sir John Fenwick. 
Mr. Speaber. They offer it to prove, That this 


Teſtimony, and they leave it then to the Houſe to 
judge, who is moſt likely to be Guilty of Goodman 


been an Attempt to take off this Perſon's Teſtimony, 
you have heard the Perſon himſelf to it already. So 


this Matter. es „ | 18: | 

2: The Record of Clancy's Conviction was read. 

Mr. Recorder. We will prove the like Solicitation 

for the Priſoner at the Bar. | 

Mr. Speaker. What is your Witneſſes Name? 
Mr. Recorder. © The. Roe. If you pleaſe, Sir, to 
ask him, what Endeavours have been uſed by Af. 
Dighton, to make uſe of him, that Goodman, might 


© dr,” Speaker. Mr. Rye, You' are required, to 


give this Houſe an Account of what hath paſſed be. 6 
tween Mr. Dighton and you, in order to take off the 7 


Feſtiniony of Mr. Goodman. . 3 . 
Mr. Foe. About the middle of September laſt | 


the Conimiflioners for the Land Tax in Surrey, fat; B 


County: He told me, He did not poſitively .know, 1 
but vwuld ſpeedily enquire. At the ſame Time, be 
took occaſion to tell me, He knew it was in my tn. 
PV wer to do Sir Foby Fenwick Service. I asked him, he 
What he meant by it? Says he, f know you know % 
_ Godman:well; and it will be the Better for you, 1 2 
yu will tell me- I; asked him, What he meant bl 2 
thar: waz of Talking? He deſired 1 would meet hin hi; 
| fome other Time, and I ſhould know further of i | 
Mind, «:AccordinglyI- did Meet Mr.. Dighton: . Say 1 


my 
Ad 


he, You know Geodman well, and if you can fa 
Fe ) an 


any thing that can diſcredic Goadman s Teſtimony, - 
you ſhall have 1001. a Year. ſettled upon you for 
your Life. Says I, Sir, I do know him well. Says 
he, Did you never hear him talk of Poyſoning che 
Duke of N. and Robbing on the High-way, and 
that he is concerned with Clippers ? Says I, I have 
heard him talk of thoſe Matters ſeveral Times, but 
you can't think I will be a Witneſs, and expoſe my 
ſelf, and diſparage People, till I know for whar. 
Says he, for that you. ſhall be ſatisfied; you ſhall have 
100 J. a Year ſettled upon you, provided you can 
diſcredit Goodman's Teſtimony, that Sir John Fenwick 
may come off, and it will be done by a Friend of 
„ . 
We accordingly agreed to meet the next day at a 
Coffee- Houſe in the City, and appointed a Friend 


2 * 
- 


to be there, but Mr. Digbren did not meet at that 
time, and the Reaſon he told me, was, becauſe Sir 


John Fenwick was that Day to be Arraigned. As 
ſoon as Mr. Dighton had made this Propoſal, I told: 
Mr. Goodman o* it, and he adviſed me to go on with 
him, and ſee if I could get any offer under his Hand: 
I told him, he had appointed to meet me in the City, 
and a Friend to be there to hear me, I went, and 
told Mr. Dighton, but Mr. Goodman would not be 


ſatisfied with that, but ſaid I muſt go to the Arch- 


Biſhop and tell him what pailed ; ſo I did go and 


tell the Arch-Biſhop what | have told you now. 


Mr. Speaker. Had you any Meeting after that? 

Mr. Roe. Yes, on the 19th of September, and 
then he made great Aſſeverations, that what he ſaid 
ſhould be performed; and that I ſhould not only 
oblige Sir Fob» Fenwick, but my Lord Montgomery, 
and that Good nan was a loſt Man by being become 
a Common Evidence, and that it would not be in 
his Power to -oblige any Man, my Lady Ducheſs 
having Diſcharged him of his Employ, and he would 
not be in a Condition to do further for me; and 
ſays he, whatever you * haye gotten by ſerving 


my 
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* Proclamation may be Read. 


ET 


my Lady Dutcheſs in her Concerns, ſhall be made up 


over and above this 100 J. a Year that I have promi- 


what Occafion ? 


* a . 


Mr. Roe. About the time of preferring of the 


Bill againſt Sir 7obn Fenwick, I ſaw Goodman at Hick's 


Hall, and a little after, he. told me, that a Siſter of 


Sir John Femvick*s had come to him, and made ſome 


» 


Shrewsbury's Deputy Mr. V. ernon, With it. 


185 Propoſals to him, and I acquainted the Duke of 
it. Speaker. Did you purſue this Diſcourſe with 


* 


o 


Mr. Dighton, ſo as to come to any poſitive Agree- 


ment? OS. 

Mr. Roe. No otherwiſe than what I told you. 
My Deſign was to have Mr. Dighton to have given it 
me in Writing, or elſe for him to have ſaid it before 
ſome other Man. But I don't know any thing 


whereby I could have diſcredited Mr. Goodman, if he 


would have done it. 


Mr. Sergeant Gould. You obſerve, Sir, that one 
of the Witneſſes whoſe Name is ſubſcribed to the 


Bill of Inditment, is withdrawn : Now to give you 

an Account that he is withdrawn, I deſire the King's 

Members. No, no. if i KEE 2 
Mr. Recorder. We have Mr. Goodman's Examina- 


tion under the Hand of Mr. Vernon. We pray it may 


be Read. 2D 


Sir Thomas Powys. Mr Speaker, 1 gefire to be ſpa⸗ . 
red a Word to this Matter: I take this to be a great 


Point, not only as it concerns the Life of this Perſon, 
but as it may be a Matter of Example in all times 
hereafter. That which they would offer, is ſomething 


that Mr. Goodman hath Sworn, when he was Exa- 
mined by Mr. Vernon; Sir Fehn Fenwick not being 
preſent or privy, and no opportunity given to croſs 


2. 


Examine 


Mr. Sergeant Gould. T deſire he may be asked, 
Whether Goodman did not acquaint him, that a Siſter 
of Sir Fobn Fenwick's' had been with him, and upon 


1 


a 
We G EW" Kale 


d 
or diſcredited the Witneſs. But in Criminal Caſes, 1 
Appeal to the Gentleman on the other ſide, who khows 
the Proceedings in the Old- Bai very well, Whether 
it was ever admitted as proof of Treaſon. Nay, in 
an Appeal of Murder, if Depoſitions be taken before 
the Coroner, or there be an Examination of Witnef- 
' ſes upon an Indi&ment, though the Appeal be for 


f 


can be made, ule of as Evidence againſt ung and. 


not admitted here Property is concerned in the 


humbly oppoſe the Reading of this Examination, as 


not agreeable. to the Rules of Practice and Evidence, 
and that which is wholly new. In Civil Cauſes 
this can't poſſibly be done; no. Depoſition of a Per- 


fon can be Read, though beyond Sea, unleſs in Caſes 
where the Party it is to be read againſt was privy 


4 1 
4 . 


to the Examination, and might have croſs Examin 


the ſame Fact, and in Order to bring the Perſon to 
the ſame Puniſhment, - yet in that Caſe thoſe Depo- 


ſitions can't be Read, becauſe ?ris another ſuit : Tho? 
in many | Caſes the Attorney General, may for the 


King Arraign the Party, and, Proſecute him, upon 
ſuch Appeal where the Appellant declines it, and tho? 


the Sratute of P. and 34, direct in ſome Caſts, 


that the Coroner and Juſtices ſhall return the Informa- 
tions, and Examinations of the Witneſſes, to the Seſ- 
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Hons, yet tht {s noe for Evidence to be read, but 


in Order to inform the Court, and give their Judg- 


ment as to Bailment, and other like matters. 
Twas never allowed that the Examination of Wit⸗ 
neſſes behind a Man's back, ſhould be Read in any 
place whatſoever. Our Law requires Perſons to 


appear, and give their Teſtimony Vva Voce; and 


we ſee that their Teſtimony appears Credible, or 


not, by their very Countenanees, and Geſtures, and 


the manner of their. Delivery; and their Falſity may 
ſometimes be diſcovered by Queſtions that the Party 
may ask them, and by. Examining them to particu- 


lar "Circumſtances, which may lay open the Falſity 
of a well laid Scheme; which otherwiſe without 
. nice ſifting of them might have paſſed for good 


Evidence, and this great Advantage we are deprived 


= of, if this Examination ſhould be admitted tobe Read. 
| Now, though the Practice of other Courts does 


not oblige this Honourable Houſe, yet we know you 


will Confider the Rules of Juſtice ; tis hut Juſtice in 


Criminal Caſes, eſpecially as our Conftitution is, chat 


the Perſon ſhould fee his Accuſer, A Man may Swear 
ei- 


to a Depoſition reduced into Writing, whoſÞ&ÞConſ: 
ence or fear of being falſified, pothipy would not let 
0 


him Publickly Aecuſe the Priſoner, Face to Face: 
Experience -hath ſhewed it often, that ſeveral that 


will Calumniate another Privately, will not juſti 
the ſame in an open Court. What Goodman is, tis 

not proper for us at preſent to give an Account of, 
but we oppoſe it at preſent, for that we were not 


Preſent, nor Privy, nor could have croſs Examined 
him ; What is deſired co be produced is, only an In- 
formation before a Private Juſtice; and then if ſo, 
Mr, Recorder knows, that in the Old Baih, if Goodman 


had died, it had not been Evidence: In cafe he had 


been Sick, or withdrawn without our Privity, they 
could not have Read it: Nay, if he were withdrawn 
by cur Privity, it could not be Read there. Lis 
true, the inticing him to withdraw, had been. * 

. ble 
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ble in the Perſon attempting it, but could not hare 


been Read to have Convicted the Party; and ſince 


this Examination could never have been Read there 
becauſe not conſiſtent with the general Rules of Ju- | 
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ſtice, I hope you will not admit it here. 
| Mr, Speakers) Mes, Sen Gould, what do you ſay 
ta e ii Oe E 
Mr. Serg. Gould. I obſerve this Gentleman's Ob- 
jection, why this Examination ſhould not be Read; 
and under favour, we think we are Regular, as this 


—7 
SY 
"= 
d * 
4 
s 


Caſe is, to have his Depoſition Read. Tis true, as 


long as the Witneſs can be produced in all Courts, 


and Practice of the Lau, you ſhall not Read his Exa- 


mination, or what is taken before a Juſtice of Peace; 


But that is not our Caſe, It is now fully rg be 


fore you, that he is withdrawn, and tis fully before 


you, that he hath given Evidence for the King, and 
hath been Examined, and this js an Extraordinar7 


Caſe, and that is the reaſon we are in Parliament. 
He hath Sworn this Matter, and before a proper Ofh- 
cer, Why then ſhall not his Evidence be Read and 


Allowed, when he is wilfylly withdrawn, and we 


ſay, by the Contrivance of the Priſoner at the Bar. 
And the thing ſpeaks it ſelf. Now, with Submiffion, 
I rake it to be every Days Practice, that where a Wit- 


neſs is Dead, his Depoſitions ſhall be Read. It ap- 

ears: to you, that there was to have been a Tryal, 
t the Witneſs is withdrawn, and it appears plainly; 

that there hath been tampering. The Evidence is 


fall, in the Caſe as to Porrer ; and we have produced : [| 


a Record of Conviction, that does confirm it: Now . 


this is ſuch a Practice, we come into Parliament to 


have it remedied ; for otherwiſe. Men ſhall commit 
Treaſon , and by their Contrivance and Art, the 
Witneſſes ſhall be drawn away, and the Perſon ſhall 
not be brought to Condign Puniſhmegt. Here is the 
Record upon which he gave Evidence, but ſince he is 
withdrawn; And therefore I hope, in this Caſe, we 
ſhall be admitted to Read his Depoſition, for I _ 

| 3 What 
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id the Gendecan Hs; 46h 4 Pride Ae M. 
Recorder, can give you 2 better Able Who knows 
more of the Prackies of it, That if a Witneſs is dead, 
they may Read his Exami nation. We are here before 
you. in, Parliament, aud y the ſathe Reaſons that G. 
thers Ph been tampered with, this" Witneſs may be 
| ein med to have been tam ered with. =e there. 
5 50 If We are in, Aa ud; ment, „ whether i in this' Caſs 
Bis epolitiofi Wall no ead' 7 #72 
1 Mo Recorder. TR" Objected”” on "the other fide, 
| Tn Hat b this Eridehes Hit og? to be offered, and for 
what. Reaſon ? Beca / fay t a Jury ought to 
2 Fecun dum Alle e la 5 and what is not 
Hy, Fiidgges by Law, 955 are not to rake notice 
of >. hut i Se Caſes (which is this Caſe) where 
8 S o ſtand upon their Lives, "Accuſed: for 
it ap pears to the Cort, That the Prilo- 
ner ne: bak by Fikndilehr and Indirect Means, procu- 
red a Per ſon that t hath given Information againſt 
9 to a proper M 23 — to withdraw himſelf ;-(6 
1 1 Eridence cant be had in Perſon in that /Cafs, 
0 aud Rath been Read. "Which; 1 ſuppoſe 
wih humb! 8. 0 55 is this Caſe But T ſupp 
we are not be rp” "yea up to Formal Byidenes But 
is our 1 7 5 linde dne Hole hath Commanded to 
WW, the whole Fat before” you to offer this, and You 
are. Judges what is Material, and 2 is not Material. 
iSi 0. Powys. Pleaſe, Sir, to ſpare me a little; 
for tae this is no ſmall chene I did expect that 
they, if they had intended to have ſupported this 
Evidence, would have mentioned ſome Author, 
ſome Caſe, or ſome Precedent ' where this has been 
done before: — But he makes ſuch a Diſtinction, 
I am mightly ſurprized at; for Mr. Recorder cites no 
ane Inſtance, that ever he ſaw ſuch a thing in his Life, 
nor cites one Book that hath ſuch Authority; ; but he 
gives you a Diſtinction, whether it be of his ſide 
or ours, I muſt ſubmit to you; for he ſeems to A- 
bree, thap i in Caſes of Property, ſuch Evidence is not 
flowed? 
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allowed; but in caſes of Life, in which we ought to be 
more tender, he ſays, tis to be allowed. Sure, if it be not 


Evidence where Five Shillings only may be at Stake, 
I ſubmit it to you, whether it ought to be admitted in 


the Caſe of Life? For my part, I know nothing of it, if it 
be a Rule; but I always thought the Evidence ought” 
to be more Clear and Full in the Cale of Life, than in 
the Caſe of Property; but Mr. Recorder turns it upon 
us, and ſays, Though it is not Evidence in Caſe where 

roperty is concerned, ts Evidence in Caſe of 


Life: But I deſire he will ſhew any one Lawyer in. 


England, that Ever {aid it but himſelf. 


dir Barth. Shower. I Anſwer to what Mr. Ser- 


geant Gould ſays, That this is an extraordinary Caſe : 
How far *tis ſo I will not take upon me to ſay; 
But oppoſe it. in reſpe& of the Rules of common 


Juſtice. As to Mr. Recorders Diſtinction between 
Civil and Criminal Cauſes; he hath admitted, that 


in Civil Cauſes. it would not be allowed; and I hops 


| You, will be of Opinion, that it ought not to be ad- 


mitted in Criminal. He ſays in Criminal Cauſes, 


; The Jury muſt 20 Secundum allegata 22 probata, * 
deſire co know what other Rules a. Jury hath in Cri- 


minal Caſes? Will they ſay, that a Jury-Man is not 


as much upon his Oath in Trying a Priſoner for his 


Life, as in Trying an Action of Treſpaſs ? Is not the 


Oath, You (hall well and truly try, &c. according to yaur 


Evidence? Now, I would know whether the Form 


of the Oath, which the Wiſdom of our Anceſtors 


have thought fit to uſe for 1000 Years paſt, be not 
the moſt proper direction to inform us what ſhall 


be Evidence? Evidence Prima Facie muſt be Evi- 


dence of Living Perſons : I am ſpeaking for the Life 


of a Man, and for maintaining the Rules of Law, 


which I hope ſhall. continue for ever, and one of thoſe 


Rules is, That the Examination of a Perſon” 
that is abſent, ſhall not be Read to ſupply his Teſti- 


mony. What you ſhall think fit to do here, we 


mult ſubmit to; but that 'tis allowed below, we 
muſt deny. _.. G 4 Mr., 


2 * 
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Mx. Serg. Lovel. Sir I do, with humble Submiſſi- "= 
on, ſtand to what I faid, As to the Definition of Po 
All gata & probata, in matter of Property, we agree to 
with them; but as to Allegata & probata, in matters- Wh 
„Cxnminal, we muſt differ with them. I did fay it of 
before, and do ſay ir again, with Submiſſion, That ve 
in many Caſes Criminal, there need no poſitive Evi- out 
"dence at all, and yet the Jury according to Allegata Ge 

E probata, in that Caſe, may Convict a Criminal. ges 
And I do ſay with Submiſſion, That where there uf 
is no politive Proof at all, many Criminals are, and his 

ſtill will be Convicted. I did Inſtance before in M4. 
the Caſe of Clipping and Coining; which are Mat- Ti 

Ters lo ſecretly Practiſed, as 'tis very rare, there can Cal 
be any potitive Witneſs to prove the Fact, What is ane 
then the Method? Why we go by Circumſtances, © Noth 
by Information of other Perſons, by Tools, and 
other Inſtruments that are found; and though no 
body ever ſee them do the thing, yet they are Con- 
victed. We do not offer this Evidence to be as con- 
cluding Evidence, as if Goodman was here; but as 

 Corroborating Evidence of what Captain Porter hath 

Haid. If it did wholly depend upon this Evidence, it 
may be it might have no great weight; but ſince there 
is other Evidence Viva Voce, and lince you have been. 
pleaſed to Order us to lay before you all the Evi- 

= "a; * * humbly offer it to you, and pray it may 
| ead : {op ER ons . 2 SN Re 
ur. Manley. I humbly pray they may withdraw: - 
Mr. Speak. If you pleaſe, to withdraw. But firſt 
JT am required to ask, if on both ſides you inſiſt upon 
%% Cas e 
And the Counſel for both ſides Declared, they in- 
„ e 7 hf 
Mr. Manley. I ſhould not have preſumed to have 
given you this trouble of their withdrawing, but that 
a thing is inſiſted on by the Counſel for the Bill, 
which I think is of the greatet Conſequence to all 
the Freemen of England. Tis true the Rules of 


FR e "Tn | 
1eAminfter Hall are not binding to the Legiſlative . 
Power 3 — I would not have the Legiſlative Power 
to be governed by the private Senſe of any Man 
whatſoever, but by thoſe Rules that are the Rules 


of Juſtice and Common Equity. God forbid that <2 


we ſhould, upon Suppoſitions, : ſuppoſe our ſelves 

out of all the Rights of the Law. I never heard any 
Gentleman of the Long Robe, before the Learned Ser- 
geant at the Bar, aſſert, That an Examination before a 
Juſtice of Peace, could be read againſt a Man for 
his Life. Tis known to all that have look'd into the 
4B C. of the Law, that it was never Practiſed. 
Tis tree, in Equity, Depoſitions may be read, be- 
cauſe they are taken by the Conſent of all Parties; 
and 'tis as well a Depoſition of one ſide, as of the 


other, and the Witneſſes may be croſs examined. 1 


But that is nothing to this Purpoſe. 

Mr. Sloane. I helieve I may fave you a great 
deal of trouble in this Matter; for thoſe Gentlemen 
from the Bar that made Objections, ſpeak without 
Book, but I peak by Boo © 7 i= :blig ny; 
No leſs a Man than my Lord Having my Lord 
Chief Juſtice Hales (and I'think Chief Juſtice Hales 
he was, paſt his A BC. of the 2 the Crown 
Law; I know not how far this in bis Hand. 
Gentleman is advanced) in his 
Pleas of the Crown, in that part where he ſnews 
what is Evidence to the Petit-Jury, He ſays, _ | 

Firſt, By the Statute i & 2 Phil. & Mary. c. 13.2 & 
; Philip & Mary c. 12. The Juſtice hath Power to. Exa- 


wine the Offender, and Informer, and ſo he goes on in 


kreral particulars: And then 5. He ſays, theſe Exami. 
nations, if the Party be dead or. abſent, may be given 
n Evidence, I muſt allow, ſuch an Examination not 
of the ſame Authority as if the Witneſs was preſent it 
vould be, becauſe he can't be croſs Examined, but 
lll it is of ſome Weight, and it muſt be read. But 
n this Caſe, tis of greater weight than in that 
hich my Lord Chief Juſtice puts; tor he fays, = 
Ls | J 


would be Evidence, if the Party was dead, or if he 
Was withdrawn without the Conſent of the Party 


'Perſdn gets my Deeds and Evidences into his Hand; 


does not produce them. So this withdrawing b) 


ns, we were not bound to the Forms of Law, bu 


in the ,Tryal of my Lord Mordant, who was Tryei 
before the High Court of Juſtice, they would na 


thrown aſide Juries. We are tyed by the Rules c 
Si Tho. Littleton. Fhe Worthy Member here telh 


are tyed by Rules or no Rules; if you are tyed b 
may act by Rules, and yer Admit of this Evidenc 


tyed by the Rules of Law, but that I would hes 
All Evidence that ſhould be offer'd ; and I do not 


may bring out the Truth. A worthy Lawyer ſaid 


(90) 


againſt, whom he is a Witneſs, and that comes to! the 
Onſe in Chancery, every day practiſed; That if am 


and he hath Imbezled the Deeds, they ſhall be pre. 
ſum'd to be what I alledged, becauſe tis his Fault he 


the Inſtigation of Sir Fobn Fenwick, is a ſtrong Pre. 
ſumption, that what he Swears againſt Sir Jobn fn 


rk, is true. Ya: 16635 n 673-01 4 TS (453-24. 211 
Sir Rich. Temple: No man can give Evidence n- 


any Depoſitions, nor was it ever admitted to be Evi te 


dence either upon the Party's Death or Abſence «© 
and T would not have that Doctrine paſs, that We in 
are not tyed to the Rules of Law. My Lord Chie 
Juſtice Vaug ban, when he was of this Hpuſe, rol 


we: were tyed to the Rules of Law; and if you att 
nat, How will you judge of this Crime? How wi 
you judge it to be Treaſon. In the worſt of Time, 
allow of this piece of Evidence, tho? they had 
Iaw, or we are tyed by nothing. 

us, We are tyed by the Rules of Law, or we: 4 
tyed.by nothing. I hope he does not intend to put 
the Pun upon us, that was by a Noble Lord. You 
no Rules, What Rules are yoũ tyed by? I think you 


told you before, I ſhould not reckon my ſelf ſ 


think 'tis for our Honour to ſtifle any thing tha 


Let them produce one Evidence that is of th 
Ka „ - Recorder 


arty Recorder's Opinion ; and a Member hath produce] 
the ehe Opinion of my Lord Chief Juſtice: Hals; And 
| I -hope we ſhall; not be debarr'd from the Satisfaction 
nch of Hearing what they might hear in the; Courts ho- 
low: Here are two Witneſſes that have been exa+ 
be mined: againſt him which the Jury did believe chat 
h found. the Bill; If we can't have chele' two Witneſſes 
Pre. let us have as muchi as we can. We have heard what 
one ſaid: We have an opportunity of knowing WI 
thei other ſaid. No, lays the Gentlemen, Wes do 
not deſire to be Inform d, but I believe it muſt core 
e won on © i dicqaut 3 
oiSirfRich. Temphi:ni The: Gentleman that ſpate;Jaft, 
inſinuated, ag fd bad droppd ſomething he! could 
not underſtand a. Give me leave te tell yon, There 
was the Court: af the Preſident! of Wales, when: they 
urgect Rules of Law, then they were a Caunt;.of 
Equity ziand when they Argued from Points of Hui 
ty, Athen they ele tyed up by the Rules of P 
And ſo gave / Judgment neither according tothe one 
nort the other and ſo it was taken away by Act f 
r oft Rad combivd. 
Mr. Boſcauen. I have - ſeen it my, ſelf,othag s 
Juſtice of Peace has been examined himſelf, as to De? 
poſitions he had taketi, and I take it to be am ordina- 
Examinations} 5: oy 3 METS Ni 190290 * FT, | 
12d} Harcburt. Sit, I muſt ſay, if you were;topick 
alli the Abſurdities out of the Tryals in the late Reigns, 
ydu could not pick out more than have been ended» 
voured by the, Kings Counſtl to be impoſed upon 
you this Day : This, does in ſame meaſure conyv luce 
me} of What was ſaid by another Gentleman the o- 
ther day, That it is much better to be tryed hy an 
Atembly: of 400 Gentlemen, than at the OIUd- Baily. 
Theres was a Quotation of a Learned Author, and 
che Gentleman read you what was Evidence, 
and what was not. And the Concluſion was, That 
theſe Depoſitions, if the Party was Dead or Abſent, 
ß Evidence. Why Sir, it theſs Depoſitions 9 
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(92). | 
gence 1 the Party be Abſent; then what are Wo 
doing of? If that be a certain Rule, there is no 
_— of need of Applying in this Extraordinary 
; but if you pleaſe to enter into the Conſidera- 
e of what i is propoſed to 18 aged Evidence (I am 
neither afraid, nor W be informed.) I. 
Gentlemen will take it, Do bins „For better for 
worſe, with all my Heart; I will eely IH "you: my 
Opinion of 1 1 i 3: 
Si Edu. Seymour. I hath bani 8 5 ti 
How far you are bound to purſue the Rules of Law ? 
I ſuppoſe it is no new Thing I am a going to ſay, 
That Bills of Attaindec, and Judgments of Attain- 
dier, have been reverſed for no 2 Reaſon, but 
becauſe. the Parliament have not proceeded accord- 
ing to the Rules of Law. I will not ſay, you are 
bound by the Rules of inferior Courts, but 2 
be bound by the Rules of Parliament, by the 
Proceedings and Practice of Parliaments, which it 
the Law of Parliament. And then I would know, 
whether ever this Houſe did allmit of an Afﬀidavit 
for Evidence ? Aud the reaſon is this, becaule by 
that you make this, which ii the ſuperior _ 
lame, without the Aſſiſtance of an inferior Court. 
ae, Guo. Rodrey Bridges. The: Matter before. you | 
is, Whether Sir Fobn Fenwick be Guilty, in your 
Judgments,” of this Conſpiracy ? And i >. T-'can't 


imagine why you ſhould not take all the Information ö 


that is offered to you, and not hear all the Circum- 
ſtances of i it. If you do not read this Affidavit, I do 
not ſay but tis kindneſs to Sir Jobn Fenwick, bue 
What kindnes will ic ow to 1 Country: and Go- 


.._  vernment,? + 
M. James Mintags ue. you will not ſpend 
| ach more time about Fg — the Law is ſo 


plain: If there be any Thing in the Objection, tis 
this, That if it be Evidence, the Courts below may 
Es proceed upon it: But that I take to be no Ob- 
121 neither 3 for 9 it is Eridence, there pri 


| T3. 
not two Witneſſes, and the Courts below require twa 
Witneſſes, fo though there be this Evidence, and 
one Witneſs befides, yet you can't try him for 
Treaſon in Wefminſer-Hall without . two Witneſſes. 


It would be admitted in the Caſe, of Felony, and 


would be ſufficient where two Witneſſes are not re- 


quired expreſſy by the Law. And I can tell you, - - 


upon my Reputation, I have ſeen it done ſeveral 
times. The Learned Gentleman tells you that my 


Lord Chief Juſtice Hales's Opinion is ſo, that i 
grounded upon an Act of Parliament, Ad 1 think 


that is of greater Authority than any Judge's Opinion, 
and therefore I think that Objection will vaniſh. 
The Honourable Gentleman at the Bar ſays, Lou 
have no Authority to receive Affidavits, but ſure wa 
may take Notice of Acts of Parliament; and if that 
requires Depoſitions to be taken, and to be certifyed 


to the next Seſſions and in order ta be Evidence . 


gainſt Criminals, we ought to take Notice of it, ſo 
that what the Law makes to be Evidence will be good 
in this Place. e 3353 
Mr. Harley. I look upon this Matter under your 
Debates to be of the greateſt Conſequence to the 
Lives of the Subjects oſ England, that poſſibly can 
come before you: Gentlemen have given you ſeve- 
ral Reaſons for reading theſe Depoſitions 5 one, that 
it was my Lord Chief Juſtice Hales Opinion; ano- 


cher, that there is an Act'of Parliament for it : Now, . 
WI think, it would be proper to join Iſſue in theſe 


two Points, If any Act of Parliament can be produced 


for this, then the Debate will be at an end; but ix 


there be an Act poſitive A it, then I hope you 
will not receive it: And if my Lord Chief Juſtice 
Hikes's Book, have not one Word relating to this, 
then I hope that will be no 1 He begins 
his Chapter «f Evidence, and ſays, That the Evi- 
dence to the Jury, in Caſes of Treaſon, muſt be two 
Witnefles 5 and then comes to the Caſes of Felony : 


but is that any Debate before us? Aud he tells You, 
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Y „ 
Tat Informations might be taken of the Perſon 
himſelf,” but that was not by the Common Law, 
but was allowed of by particular Acts of Parliament; 
and then tells you, That his Information, and De- 
poſſtions before the Juſtice, were to be admitted, (but 
he was to be by:) But is this any Thing to lead you? 
Have they brought any Statute that tells you, there 
muſt not be two Witneſſes in this Caſe? If you will 
take notice of a Statute, 3 muſt take Notice of a 
Statute this in point. If any Man ſuffers by one 
Witneſs, I believe all the World muſt ſay, he ſuffers 
unjuſtly: 1 think 'tis of the greateſt Conſequence 
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to admit of Affidavits. Here it is, that thei. 
Boundaries are eſtabliſhed for the Lives and Liber- pr 
ties of Mankind: And this is an Obſetvation that is MW © 
Suge in Hiftory, That thofe that have broke their Pa, 
Bounds down, it hath returned upon them to their 


Prejudice. Let us not out of hatred or Zæal againſt 

2 Gullty Man, loſe our own Innocence. 
Sir Rob. Rich. I am ſure now we are not upon 
the Point of Reading, whether it be much or little, 
but upon the Point of Hearing, and that I ſpake to. 
And, I think, the Gentleman near the Table, did not 
* miſtake what the Bar laid; for the Counſel on the 
other ſide inſiſted poſitively, That neither by the 
Practice, nor by the Books, was a Depoſition to be 
read as Evidence: Againſt that, the Gentleman 
near the Chair produced that Book. As to the mat- 
ter of Treaſon, every Parliament Man can remem- 
ber, that you have made an Act, That there ſhall 

+ be two Witneſſes in Caſes of Treaſon. Now, at 
the ſame time, it will be taken Notice of, that you 
have taken Care in that Act, That the Proceedings 
of this Houſe ſhall not be tyed up by it. The Gen- 

. tleman tells you, of a Court that wavered between 
Law and Equity, and ſo came to nothing, and I am 
afraid, if we bring the Houſe of Commons down th... 

the Courts of Weſtminſter-Hall , they will make no. Ne 1 
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thing of us neither: I do not ſay, That this Paper 
ſhall. be as ſtrong Evidence as if G: man was at the 
Bar, but to ſay, it ſhall weigh nothing, I can't agree 
neither. I agree alſo to make a common Practice of 
ut reading Affidavits, will be of ill Conſequence; And 
f you take this to be a matter of fmall Conſequence, 
am not for reading this Affidavit now. I aim not 
i Mt Sir Fob 'Fenwick's Blood, but the ſafety of 
the King and Government. And I would not re- 


ate any Evidence in this Caſe, be it never ſo ſmall. 
5 heſe Gentlemen ſpeak againſt a matter being Evi- 
N dence before it is read, tis offered as Evidence, if it 


Priſoner at the Mr, 27 75 0 

NW Mr. Pelbam. I am indifferent whether I hear that 
Papen read, or no, but what is ſaid by a Learned 
Gentleman ſtartles me; ſays he, In Weitminſter- Hall 
they are bound to the Evidence of two Witneſſes, 
ind there this Evidence would not be proper, but 
here we are upon another Foot. - I hope we are not 
here upon another Foot, though here, we are not 
o be tryed by the Chicanry of the Law, we are to 
be tryed by the Equity and Subſtantial part of it. I 
geſire to know, if any one can be cryed for Treaſon 
pon one Witneſs ? And if we are not. tyed by the 
Rules of Law, we may as well ſay we may hear 


be iſmall, or come to nothing, it is the better for the 


- any Evidence whatſoever, and if the King's Counſel 
"% hinks it may ſatisfy your Fancies, it muſt be re- 
„%%% OBE ns % 
= Lord Cutts. I conceive, Gentlemen, we are out 
00 in the way of Arguing. I muſt put you in mind 


hat we are at the Bottom, only arguing againſt the 
Juriſdiction of this Houfe; and though that Matter 
ath been ſettled before, we are told very often of 
he Law, and Rules of Weſt minſter- Hall. In anſwer to 
hat, I muſt obſerve there are ſeveral Sorts of Laws, 
here is the Law of Nature, the Law of Nations, 
he Law of God, and there is the Legiſlature, and 
tis a Self. evident Maxim not to be Is, 3 
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That no Superiour is to be Circumſcribed by an Inſe. 
rior. And I would ask, If the Courts below are 

not inferior to the Parliament? There is nothing can 

Limit us, but the Law of Nature, the Law of God, 

and the Law of Parliaments; and though ] cannot 
tell you very well what is the Law of Parliaments, 


yet no Gentleman | hath ſaid any thing upon that 
Subject, that is, againit the „ el before you, 
The Matter was in a Courſe of Law, but upon an 
extraordinary Accident, and for extraordinary Rea. 
ſons, tis brought before vou. The Accident is the 
withdrawing of a Witneſs, the Reaſon is the Secu. 
ring of the King, the Government, your Selves. and 
Poſterity. I don't think any Man that hath ſpoke 
againſt it, is for favouring Sir Fob» Fenwick, for | 
think this is the worſt way. I weuld appeal to every 
Man, what Prejudice tis to you to hear this Paper 
read. And it may be a Diſadvantage not to hear. it. 
Mr. J. Howe, There have been many Argu- 
ments given for and againſt the Reading of this Pa. 
per, and if I did not think that the Reading of it 
could be of no uſe to the Judgment we are about to 
make, I ſhould be for the Reading; Either it 2. 
mounts to a proof of High Treaſon againſt Sir Fon 
> Femwick, or it ſignifies nothing to you. If it be inten- 
ded to weigh any thing, I can never agree to the | 
Reading of it; for it is only a Hear-Say, brought to 
Convict a Man that is tryed for his Life. But there has 
been one thing often urg'd which ſeems to weigh more m 
than all the Reaſons offer'd ; and that is, your Ene- 
mies will have an Advantage, and your Government 
is at Stake; I don't take that to be ſo much an Argu-M ,, 
ment of the Strength of the one, as of the Weakneß oy 
and neglect of the other. But however we ſit not here 5 
1 to Patch the failings of the one, by an unwarrantable 1 
13 proſecution againſt the others. As to Sir John Fen- 
1 wick, though he ſhould not be a good Engliſh Man, ; 
yet his Cauſe may be the Cauſe of a good Englith de 
Man. The Queſtion is, Mbether there be me Danger © 
. gk . 5 : 10 
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did endeavour to 


„„ 
tb the Government, by the withdrawing of a Mitneſi, and 
the Eſcaping of Sir John Fenwick, or to us and aur pofte- 

rity, by the withdrawing of a Witne(s, and the Convitting 
of Sir John Fenwick for that Reaſm. They give Good- 
man his full freedom, he, is gone, and now they 
pretend, the Fate of the Government to depend up- 
on his Teſtimony. The Precedent is not muck to 
be feared; for, I ſuppoſe future Governments will 
take Care, if they think fit to uſe, at leaſt not. to 
let ſuch 4 Witness go about the Streets at Liberty. 
But it may happen, that certain Men, (for aſſerting 
the Liberties of their Country in this Houſe) may be 
Run upon by ill Governments, arid attempts made 
upon their Lives by falſe Witheſfes. indeed: che Bill 
of Treaſon provides, That no Perſon ſhall be con- 
demn'd without two Witneſſes. We all know two 
indifferent ones will ſerve a Grand Jury, nothing is 
ſo eaſie as to get a Bill found by them; yet neverthe- 
leſs before a Petit Jury, one of theſe Witneſſes may 
be 19'notoriouſly Infamous, as not to he fit to be pro- 
duc'd; The only way to hang the Perſon fo profe- 
cuted will be then to Convey that Witnels away, and 
urge this Precedent for a Bill of Attainder: A moſt 
dangerous one it is, and ſuch a one as think it is the In- 
tereſt as well as Duty of all true Engliſn Men to oppoſe. 
Mr. Smith, I think we are come to the Lebate 


of the Bill, Inſtead of Reading this Paper. Was the 


Queſtion, Whether this Paper ſhould be allowed as a ſes | 


\ cond. Witneſs ? then it would be a great Queſt ion with 


me, Mbetber it ſhould be Read? But the Queſtion, as 
to Colonel Sidney, was not whether the Paper ſhould be 
Read, But whether it ſhould ſupply the place of a ſecond 


- Witneſs ? Your Debate is Extraordinary j your Bill 


takes notice of Goodman being gone away, and now 
you won't take notice of what he hath left behind 


him, which I ſhould the rather be fatisfied in, be- 


cauſe I ſaw a Gentleman Soliciting at the Bar, that 

If Goodman had 
not know, _ 
Whether 


1d en: ger him away. 
been brought a Priſoner to the Bar, I do 


very plain, I told you, I was not againſt Reading of 


whether that might not have been re:koned as great t 
a fault, as now his having too much Liberty. It ll © 
. bath been cited as a great Lawyer's Opinion, That 
bis Examination might be given in Evidence; but he 
does not ſay what weight ſhall be laid upon it. 5 I 
Mr. Pelham. I am ſorry that Honourable Gentle- 1 
man miſtook me ſo much, I thought I had ſpoke WW , 
b 


that Paper, till the Learned Gentleman told you, u 
You were not tyed up as the Courts of Meſtminſter Hall, e 
to two Witneſſes. As to what I ſaid of Mr. Sidney's WM .. 
Caſe, it was not againſt Reading that Paper, but I WW f 

| ſaid, he did rely upon it as againſt Common Juſtice, 
to be Attainted by one Witneſs (And that Attain- f. 
der you have thought fit to Reverſe.) And the Reaſon pr 
he gives for it, was, becauſe it was impoſſible for a 0 
Man to make any Defence againſt one ſingle Witneſs. nn. 
Mr. Art. Gen. Ihe Matter you are now Deba- an 
upon, is, Whether theſe Papers thould be WW ou 
now Read. And Gentlemen have let themſelves in- Jas 
to a Debate foreign to the Queſtion. A great many Io 
are againſt it upon this Argument, that they would I tha 


not be of Opinion to Condemn him, unleſs there ren 
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were two Witnelſles : That is not now the Queſtion, WW No 
tor I think no Man is ready to give his Opinion to and 
Condemn er Acquit him. One Gentleman is againſt tag 
the Reading of it, and yet believes Sir Jobn Fenwick ¶ the 
© Guilty, I muſt reſpite my Judgment, till I have juſt 
heard his Defence. I think that the Counſel for Sir ¶ Priſ 
John Fenwick at the Bar, are very much miſtaken, N 
when they ſaid, That ſuch a Thing as an Examina- 
tion in Writing, was never Read in any Court of 
Juſtice, I think that is a great miſtake, and a good 
Authoritv hath been Cited tor it, and every one knows 
the Practice is otherwiſe. *Tis often allowed, That 
the Examinations hefore a Juſtice of Peace are Read. 
The Queſtion is now, Met ber this Examination (hall be 
Read? It there do not appear another Witneſs to prove. 
him Guilty, you will Debate that Matter then, Whether 
R e Fou 
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you will Condem n him without two Witneſſes 2 You 
might as well have Debated before, Whether Porter 


ſhould be Exatnined, becauſe yo Man will Condemn 
him without two Witneſſes, ' and therefore do nor 


Examine one. Why, we know not what further 


Witneſſes may be produced. If Sir Fobn. Fenwick 
was upon Tryal, I think this Information mighe have 
been Admitted for Proof, if Goodman was out of the 
way; but if it was Admitted, unleſs there was ano- 
ther Witneſs produced, I believe the Court would 
tell the Jury, Here are n. 
fore you muſt Acquit him. 


Sir V. Coryton. I muſt crave leave to differ | 


from that Worthy Gentleman ; I think this is the 
proper time to Determin, Whether this Evidenee is 
to be admitted. Afterwards indeed you may deter- 
min, how far 'tis available. I thought, both in Law 
and Juſtice, before I came into the Houſe, That this 
ought not to be admitted for Evidence. A Gentle- 
man grounded his Argument; upoi what ? My 
Lord Chief Juſtice Hales's Opinion; but the Fact is, 
that my Lord Chiet Juſtice Hales States the Diffe- 


and the Reaſon is, becauſe tis more for the Advan- 


the Witneſs differ from his Examination before the 
Juſtice of Peace, that turns to che Advantage of the 
Prifoner. In the Nature of the thing, It ſeems not 


And ſuppoſe Goodman, in the place of Sir Fobn Fenwick, 
and Sir John Fenwick in place of Goodman; it would 
be hard (take the Informations to be as they are) to Ad- 
mit them for Evidence ; which in my Opinion, are great 
Reflections upon Perſong of great Honour and Worth. 
Sir Chr, Musgrave. That which I conceive to be 
Your Debate is that upon which the Counſel with- 
drew; You heard it aſſerted, That there was no 
inſtance in a Criminal Caſe, where an Affidavit was 
„„ H/ dm 
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not two Witneſſes, and there- 


rence in Caſes. of Treaſon. and in Caſes of Felony. 
Now in Felony, they make uſe of Depoſitions ; 


tage of the Priſoner than his Diſadvantage ; for if 


to be Reaſonable, for it is eaſie to turm the Tables. 
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allowed for Evidence: And I think the Learned 
Counſel at the Bar, did not much inſiſt upon it, 
and yet I don't think they were Ignorant of the 
Caſe quoted out of my Lord Chief Juſtice Hales, but! 
ſuppoſe they thought it Was not applicable to this Bufi. 
neſs before the Houſe. But only related to Felonies, 
and when Pepoſitions were taken in the Preſence of 
the Party. Tis ſaid, we are not tyed up to the Rules 
of Meſtminſter Hall, and that Parliaments. may Deno- 
minate Crimes after they are Committed; but I ne. 
ver did hear that the Parliament did take upon them 
to Determin that to be Evidence which is not Evi. , 
dence in any Court in the World. If you Read ttis ( 
Paper to inform your ſelves, you Admit that to be 
Evidence, which is no where elſes to be Admitted, 7 
You are told, you are not tyed to the Rules of inferior ; 
Courts of Law, nor Equity, If you are not bound by 1 
them, you are bound by your own Conſtitutions, ch 
Jou are told, you are not ufed to Read Affidavits in 
Common Caſes, but if my Memory ſerves me right, 
you have always had ic oppoſed in this ; Houle, * 
Therefore I think, according to the Rules of your © 
own Houſe, we ſhould. not Read Affidavits. Wil 
you make a new Rule in this Caſe? Pray confider the 4 
Conſequence of it hereafter. Suppoſe there come 
down Affidavits upon another occaſion, againſt 
Great Man for High Treaſon, Whether chat may 
not be thought ſufficient for to Govern your Jude- 
ments ? J hope thoſe that hear rae, will have a Care 
of that Matter. Why, by the Parity of Reaſon, may 
not two Affidavits do by the help of the Legiſlative 
Power? I would be glad to know, whether in the 
Caſs of an Impeachment, any ever heard of Affidavit 
_ being Read? And this is mueh in that Nature. And 
therefore, why ſhould you admit of an Affidavi 
now, When the Party. Charged was not preſent 
FF was faken? /᷑ 90! 
Sir Fol. Neilliareſon. I am ſorry this, Point cofts u 
fo much time. The Gentleman that ſpake laſt, bat 

e e = brought 
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it. brought us to the Queſtion, How far you will admit 
the! chis Affidavit (as they call it) to be Read. E am of 
Opinion notwithſtanding all that hath been ſuggeſted, 
je, be Read. None of the Caſes that have been Inſtan- 
of Wl <<d, comes up, to the Caſe in Queſtion All the 


Ulage, in leſs conſiderable Cafes, and indeed of a 
en _diferen&Narure, . TS 
WM This Bill of Attainder, is a thing ſo extraordinary 


Os 


upon extraordinary Occaſions, and upon that Prin- 
ciple, all that is feared is all anſwered and avoided. 
It is to be thought never to be made uſe of, but up- 


ior 2 1 ey 41 - : 5 = Ez F . 1 2 ©; 2 : 6 
on the like Occaſion, and then God forbid, but we 


/ ould be Governcd by the "like Precedent ; and if 


'M conſider of it, I can't think wWe thall differ in many 
ſo, is not now the Queſtion; but the Queſtion is on- 
d all the inconveniences tHat have been alledged, 
ted in the ordinary Proceedings in the Courts of Ju- 


ſtice, Now I ſay, there was a. Power lodged: in the 
Parliament of England, to make a Man Guilty of 


Y Reign, when they. came to Determine what Trea- 
ſons were. They did not think it for the ſafety of 


od be a Power lodged in the whole, to Declare that to 
mitted, ' giving them more than is asked here: For 


Proceedings. The Queſtion is not upon his Crime, 
that is no Queſtion ; and I take it, that if upon any 


7 
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that it not only may be Read, but that it ought to 


Laſes that are brought, are from -inferior Courts, 
and the laſt that-,is:brought, is from the Example and 


(as hath been ſaid) as it never ought to be uſed bur 


„chat was proper to ſpeak now, which will be, when 
we come to give Judgment,” and we have time to 


le. i 5 : wats wi fiat Te 7 7 „ 1 6 Saas r roms ot, 07 
Voices, Whether it be Evidence, and ho far it 18 

15 het ber it be. ſuch an Evidence. as ought to be Read 2 

depend only upon this, that it ſnould not be admit- 


Treaſon, that was not fo before, and that even in a 


the Community of Mankind, but that there ſhould 
be a Crime, that was no Crime before it was Com- 


here can be no Queſtion, but as to the Forms of 


1} Occaſion, dis to be juſtify'd in this, and the Law 


1 r . 

hath truſted the Parliament with a greater Power 
than now they are about to Execute, and there are 
only Objections to it raiſed from another place, 
which I think can never conclude in this. 
Mt Cbanc. of the Exchequer. I am far Reading of 
this paper, though I don't think it Evidence equiva- 
lent with Viva Voce; nor do I think, that in like 

; Cafes it ought to be Admitted below. But I think, 
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in your Proceedings in Parliament, it ought to be b 
Read, whether jt be an Affidavit or not. And lam t. 
the more of that Opinion, from what happened in h 
. a Caſe to Day. We had a Diſpure, Whether Porter tt! 
was to be Examined, becauſe. the Teſtimony of a t 
Man's Wife, was not good below? But when chat n 
came to be Examined, it was not the Teſtimony of 1 
a Man's Wife, but his own Letter appeared in Evi- b 
dence; and Clancy told Porter, he came from Fun. t 
wick himſelf; and therefore the Evidence which at d 
firſt, for that Reaſon, was urged not to be Heard, WW 
did amount to more when it came to the Proof. 11 

would have this Paper Read, not becauſe it ſhould 
ſupply. the place of a Witneſs. No, but becauſe you' 
fee he hath been Indicted by the Evidence of Good- 

man and Porter, and the firſt is withdrawn, and by 
whoſe Means you have heard, and. I would know, 

Whether Goodman's Evidence did amount to Accuſe 
him of the ſame ? I do fay, in your Power of Judg- 

ing, you are not conſtrain'd to the Rules of Weftminier 

Hall. And I would fay, that for your Conſtituti- 

on, the Courts of Weftminſfter Hall, are to be Go- 
verned by the Letter of the Law; but there i; lodg- 

Wo ed in the Legiſlative, a Power to judge thoſe Crimes 
bl that are ſheltered behind the Law. And I believe if 

l the ſeveral Attainders were Examined, there was 

never any Attainder that went upon a more juſt 
Proceeding than this. I take the Crime to be a 

Plot wich your Enemies, to bring in a foreign Pow- 
er, and as if chat was not ſufficient, he hath made H 
| a Falle and Scandalous Confeſſion, to bring 14 100 
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ſtruſt and Jealouſie between the King and his People, 
and he hath dallied and gain'd ſo much time, as he 
hath had an Opportunity to corrupt one of the Wit- 
neſſes, and therefore it would be hard, if no Law 
ſhould reach him 'Tis ſaid, Why did not you keep 
the Witneſs ? It would be hard, after a Perſon hath 
made a Confeſſion for the good of the Kingdom, 
that he ſhould be always kept in Irons. We are de- 
bating of the Bill, while we are now only, purely 
to ſee what is in this Paper. I ſhould not if read, 


have made uſe of this as a ſecond Witneſs, but 


the being an Afﬀidavit or not, is not material in 
this Point ? The Commons proceed upon Impeach- 
ments, without Afﬀidavits. Tis offered as Evidence, 
That Goodman was a Witneſs againſt him (you have. 
had proof of ; ) and that he hath been Tampered with, 
to withdraw, by the Friends of this Gentleman. I 


do think we have gone more fairly and equally to 5 


work, than upon any of the Records of Attainders 
i 55 „ 

r. Brotherton, The Queſtion is, Whether this 
Paper ſhall be Read ? Firſt, it hath not been proved 
before whom it was taken, nor nothing at all. It 
hath been objected, That there ought to be two Wir- 
neſſes, by the late Statute. But I muſt put you in 
mind, that it was ſo by the Statute of Edward VI. and 
ſo was tha Common Law before; and my Lord Coke 
ſays, there muſt be two Witneſſes, and they 7 

5 


face to face, and ſo goes to the Divine Law; An 


it ſhould not be fo, I will put you in mind of an In- 


:conveniency. Eleven Witneſſes were produCd be- 
fore a Grand: Jury, and when they came to give 
Evidence, face to face, before the Petit Jury, the firſt 


Wicneſs did not know the Criminal that he had Sworn 
againſt. It was in the Caſe of Sir Rowland Stan. 
They mention a. Paper againſt Algernoon Sidney; 


but that Paper was wrote by himſelf. ?Tis faid, this 


Houſe are not bound by the Rules of other Courts; 


for that Reeſon, they ought to give Rules to other 


H 4 Courts. 


Courts. Nothing is more common, than to ſay Judg- 


ment was ſo in the Houſe of Lords, and that ſettles 


the Law in other Courts below. . © 


Sir Godfrey Copley. Several Gentlemen have ſpoke 
to the Reading ot this Paper; which 1 cannot agree 
to, ſome have ſaid. That it ſhould be Read as Evi- 
dence ; others are for the Reading of it, and at the 
ſame time tell us, it is not to be looked upon as Evi- 
al "dence, at leaſt not Equivalent to a Witneſs : If the 
1 Paper is to be Read, I would know for what Reaſon, 
| for if it be not intended to Sway or incline our Jadg- 
ments, then I take the Reading of it to be of no uſe 
at all; But on the other hand if it is deſigned as a 
Motive to ſway me, then 1 ſay it comes in as addi- 
tional Evidence, and to ſupply the defect of another 
Witneſs, and the dangerous Conſequence of ſuch a: 
Precedent deſerves your Conſider ation. 
I do very well underſtand that the Court of Par- 
liament takes no Precedent from Miſtminſter Hall. 
Nor am I much afraid of any Precedent oy ſhould 
give to Meß minſter Hall, but it is very natural to ſup- 
poſe that one Parliament may take Precedents from 
another, and therefore I am afraid this {hould be 
a Precedent to future Parliaments ; Give me leave 
to ſuppoſe that any malicious Knave ſhould hereafter 
Start up and Swear Treaſon againſt any of thoſe 
Honourable Perſons who are accyſed in Sir Toby 
Fenwick's Paper, might not that very Paper according 
do our Method of Proceeding, be turned. into Evi- 
dence, and made uſe: of inſtead of a ſecond Witnels,, 
to convict them though never ſo. Innocent? 
Sir H. Hoburt. I muſt differ with the Gentle- 


man that ſpake laſt. As to the Gentleman that ſpake 


before, 1 did not expect any thing to be quoted out 
of Lancaſhire againſt the Reading of it. I will tell 
you why I think this Paper ſhould be Read; you 
have it ſuggeited in the Bill that Goodman was one 
4] aof the Evidence againſt Sir Jobn Fenwick ; they, 
are to make good the Suggeſtions, and this . 
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hat Goodman was an Evidence. Tou are told the 
Danger of the Precedent, and there may come ill 
Reigns, and ill Parliaments; as to that, I ſhall only 
ſay, in a good Reign, and a good Parliament, there 
is no Danger; and in an ill Reign, and in an ill Parlia- 
ment, they will make Precedents without your gi. 
ving of them. Mr. St. Jobn tells you in his Argu- 
ments, Tis true in inferior Courts, by the Statute 
of Edward the VI. they are bound by two Evidences 
Viva Voce; but you are not preſcribed by that here, 
but you are to Judge in your own Conſciences as the 
Thing appears: I may fay as another did upon 
another Occaſion, Let it be Read; Valeat quantum 
valere pot et. „ r IS 
Sir Marm. Myvell. I deſire to take notice of one 
Argument, that hath been made uſe of by one 
or two Honourable Perſons; which is, They tell us, 
that Goodman, hath been tampered with by Sir Fobn 
Fmwick*: T remember no ſuch thing that hath been 
proved; but indeed it was ſaid, That Mr. Dighton 
offered Mr. Roe. 100 1. a Year, to invalidate Mr. 
Geodmans Teſtimony. | | : 


Ld. Ca(tleton. Let me ask you this Queſtion, 
Whether if you Read this Affidavit you Read it as Evidence ? 

Mr. Sol. Gen. I deſire you will conſider what. you 
did before, 'You Ordered Captain Porter to go:on 
with his Evidence, and did agree you would confi>. _ 
der of it afterwards, whether it was Evidence or not. 
Some are for Reading this Paper, and others are in- 
different, whether it be Read or no; and-thoſe that 
Fre againſt Reading of it, are againſt reading of it be- 
Mcauſe tis no Evidence: But that is no Reaſon why 

you. ſhould not Read it; for it is at moſt, but doing a 


rain thing. 5 | 1 8 
I think you have been told already, If a thing of 
this Nature. was inſiſted on in the Courts below, It 
muit be Read; the Court might ſay, tis not mate- 
ial, but if it was Inſiſted on it mak be Read, and 
the other ſide muſt demur to it, and it muſt * 


) | 

before they can Demur / So that the Queſtion, MI 1 
Whether it is Evidence? Muſt come after wards; i 
and if you 450 according to the Rigour of the Law, 
with Submiſſion, it muſt be Read. 185 

Mr. Price. I did not deſign to trouble you in this: 

Matter, but the Doctrine laid down by ſome Men 
of our Gown, ſurprizes me: ? ſis only an Aver 
ment, That the Court below ought to Admit this 
Paper to be Read, but there is no Precedent ſhew- 
ed, nor Convincing Reaſon given, why the Courts i ? 
_ ſhould Admit it. The Queſtion is, Whether an In. Ml fi 
formation taken before a Juſtice of Peace, ought to 
be Read here? If it be to introduce a New Law, u 
and make a New Crime, then, you may make a fu 
New ſort of Evidence: But if this be a Crime a- t 
gainſt an Act of Parliament, or Law in being, then Iſl C 

vou muſt take the Evidence the Law doth afford MR 

you according to the nature of that Crime. The 
Charge here, is a Charge of Treaſon againſt a 1. 
known Law: But the great Argument is, This is an i fo 
_ Extraordinary Offence, that Sir Jobn Fenwick' or his 
Lady, had a hand in ſending Goodman away: Tis a WW itt 
miſtake; and offering one thing that is not Evidence, I to 
brings us to another; As to the Evidence of Clancy's . 
tampering with Captain Porter; Captain Porter does to 
not ſay, that Sir Fob» Fenwick Employed him; only me 
that Clancy ſaid fo, which. is but a Hearſay, and that J. 
is no Evidence, unleſs Clancy was at the Bar, and I he 
would ſay it himſelf. 2M 5 

In the next place, it is ſaid, That there was a tampe- H. 
ring by a Solicitor: What is that? Is ic not natural for I 
a Solicitor to ſay, Is there any Objections to ſuch a Wit. me 
neſs? Is it not natural for him to leſſen his Reputation if M1 ( 
he can? Now you would have a Copy of an Informa- I ti 
tion to be Evidence. Tis ſaid, *tis tantamount ! If lo, 
then the Courts of Wefmin/ter Hall ought to intermed- 
dle with it, and not this Houſe. A Noble Lord mentio- 
ned to you the Law of Nature, the Law of Nations, and 
the Law of God, but he forgot one Law, which 
| WO her 


„e 
if he had ſaid, does juſtifie the taking away a Man's 


Mr. Speaker. The Queſtion is this, That the Infor- 


mation of Cardel Goodman, taken upon Oath, 24th. 


of April, 1696. be Read? 


Which Queſtion being put, the Houſe divided. 


Ayes, 218. Noes, 145. 


do it paſſed in the Affirmative. And Sir John 
Fnwick, and the Counſel, and Sollicitors on both 


ſides, were called in again. 


Mr. Speaker. Gentlemen, ſince you withdrew, 
the Houſe have - confider'd of the Matter, upon 


which you did withdraw, and they have thought fit, 


that the Information of Cardel Goodman, taken upon 


Oath, before Mr. Vernon, 24th of April, 1696. be 
Read. Clerk, Read it. | 


Cl. of the H. of Com. Reads — This is Signed | £ 


Cardel Goodman, and Sworn 24th of April, 1696. be- 
fore Fames Vernon, ff. 

About ſome two Years ſince, or better, I under- 
ſtood that Col. Parker was Reſident here, in Order 
to Engage ſeveral People for the ſervice of King 


fame, ; and Captain Porter told me, he had a mind 


to ſee me, which he accordingly did; where he told 
me, there would be an Invaſion, and that King 
James would be Reſtored; and that in Order to it, 
he had a Commiſſion to Levy Men, and to Grant 


out Subordinate Commiſſions for a Regiment of 
Horſe, and did ask if I. would accept of one, which 


I accordingly did. He likewiſe ſaid, he would fee 
me as often as he could; and that Captain Porter and 
| ſhould receive Directions from him, from time to 
time upon ſeveral Meetings; and having received 
my Commiſſion, I underſtood what Captains were 


to be in the Regiment; which were Captain Porter, 
dir William Perkins, Mr. Charnock, Sir H. S. Mr. H. 


and my ſelf; and one Mr. V. to be Lieutenant · 
Colonel. | „„ ; 


was moſt Material, and that is Martial Law, which | 


Life upon extraordinary Evidence, he had ſaid right, 
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Parler, Captain Porter and I were Informed, That 
there was a great Body of Horſe to be ready in the 


North; but though I asked, yet they never named 


Porter; and T ſhould receive his Letters of Mr. Cbar- p 
ob 3 and 5 
in his Letters he ſtill gave us hopes, and ſaid, hett 


time enougb, to be Serviceable to the Deſign of the 


| Invaded here. 


Ve.» 

The Commiſſions were to be Blank when they 
were to be delivered, and to be filled up by the 
Captains, GC. I then came Acquainted with Mr. 
Charmck, and Sir William Perkins, and by them and 


any Perſons to me, but ſaid, it was ſufficient J ſhovld 


receive Orders, and a Roll to March, to Rendevouz, 


becauſe I did gather there were a great many Con- 
cerned, and at this time, Captain Porter and J took 
a Houle in the Chaſe, with Stables and Barns, fit for i 


| 

: SY A * * "= { 
upon Occaſion 3 and indeed I did not much preſs it, : 
r 

7 


holding Horſes, and as a fit place to meet, upon F 


Orders given us to March, which were then daily 2 
expected. „„ JJ; T t 
Some time after this, Colonel Parker was taken, 


and being Committed to the Tower, he made his E. } 
N 
a 


| ſcape; and after that, I ſaw him, and then he told 


me, he would be ſure to Correſpond with me and 
mock, or Mr. Jobnſon, and he accordingly did; and 
would certainly ſend us notice to be in Readineſs 80 


Iavaſſon N 50 Tg rigs 
The laſt Letters I received from Parker, gave me 


Advice, That he doubted not, but. the Cauſe would re 


come to a hearing at this Eaßßer Term; and he ſhould i m 


Write no more, but bring the Orders himſelf; upon us 
- which I went to Charncck, and he told me, he did hi 
expect him here in a ſhort time: But always or molt ſee 

commonly in his Letters, he teld me, for à Sign, di 


That when the Thoulon Fleet ſhould join the Bref = © 
Fleet, I might certainly depend chat we ſhould be ty 


During theſe Tranſactions Captain Porter com- Ge 


- plained, That ſomething he Sas ſending to Lanca- w. 
ure, had milcarry'd ; he deff d me to kg by two 


Boxes, 


- 


* 
7. 


(10 


Boxes, Which I looked not into, but ſuppoſed them 


to be Arms, and I did ſet them by for him : I had 
not bought any Arms, but had beſpoke ſome of one 
Perry, a Gunſmith, who ſaid I ſhould have them 
ready at a Weeks Warning. . 116 


After Parker's having made his Eſeape, and get- 


ting into France, Mr. Charnock came to me, ſome 


time before the King's going to Handers, and ſaid, 


he had ſomething to Propoſe to me; and deſired me 
to go along with him, which I did; and he brought 
me to one Mr. V. who faid, he expected a Com- 


miſſion from King James, to Seize King Milli- 


am; accordingly we went to the Chocolate Houſe 
in S. Fames's-Freet 3 and after ſome Diſcourſe about 
the Commiſſion he ſaid he expected, we appointed 


another Meeting at that place, and Adjourned from 


thence to my Houſe in Brownloe-ſftreer, where was 


preſent, Mr. Charnock, Mr. Porter: Mr. W. Major 
AH. and Mr. D. The Subject of our Diſcourſe 


was, about the Surprizing and- Seizing the King 
as he came from Richmond; and after ſeveral ways 


' Propoſed to. that Purpoſe, I particularly asked, 


Suppoſe that the King were in our Power, What 
then? For we ought to have Regard to ſome end 
or other in ſuch an Undertaking ; for I was not 
willing to offer any thing to his Perſon, Mr. V. 
ſaid, we might have a Coach, and Convey him a- 
way; and he ſaid, he was aſſured of a Fort to be delive- 
red to him, and put into his Hands (to the beſt. of 
my remembrance, it was Dea/) which might give 
us ſhelter till we might find opportunity to carry 
him into France by Shipping. I muſt confeſs, I did 
ſee very little probability in what he ſaid, neither 
did J believe, that he would receive any ſuch 


Commiſſion, as he ſaid he expected: (For about 


two Fears fince, I remember I ſaw Sir George 


' Barclaye, with Colonel F. and Mr. Porter; Sir 
George was then going over to France, and it 
was the only time that ever I ſaw him; and then 


Captain 
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Captain Porter and I did deſire, that if King Fame; 
. deſigned any ſuch thing as Seizing King William, he 
would fend over a Conimiſſion, and a Pardon with- 
al in Caſe of ati Accident; (which Meſlage Sir George 


_ carry'd over, and King James refuſed to ſend it.) 
However, we had another Meeting after that at 
my Houſe, by which time, he ſaid, he would ſhew 
us the Commiſſion, and Facilitate the Deſign ; it 
was at a Houſe behind che Temple, where the afore. 
ſaicd Company met, and Mr. V,. brought with 
him one Mr. H. who he faid, could -furniſh us 
with a Ship, which would be ready to Tranſport 
us after we had Seized the King; but upon Diſcourſe 
with Mr. H. we found that the Demands were 
{fo Exorbitant, and not in poflibility of being Com- 
plyed withal; and beſides, no Order nor Commiſſi- 
on being produced, we did deſiſt then; for Captain 
Porter, and Major M. and I, did Declare we 
would not meddle without fight of the Commitſtion: 
After this, Captain Porter and I talked' of having 2 
Veſſel, and ſending Le Rue and Cbarnock about it. 


We met at the Fountain by the Temple-Gate, and Sit 


William Perkins was there; and during the time of 
our being there, one called Sir Milliam out, and Sir 


William called out Porter, who came in, and 


ſaid, 


there was a Gentleman that could help us in this Af- 
fair; who he was, I know not; I believe Captain 
Porter may, for I ſaw him not: But all this proved 
ineffectual, for the King went away ſuddenly, and 
no Commiſlion ever came. And by Letters from 


France,” I underſtood King James was Angry, that 
they had uſed his Name to what he had not Promi-' 
ſed ; and Porter and | wrote over by his Order, the 


Truth of the whole Matter. 


Some time after this, Captain Porter; the Earl 8 . 
anc 


| Aplewbwy , Sir Jobn Friend, Sir V:lliam Perkins, 


Sir John Fenwick, and others, met about fending over 
ſome Propoſals to King Fames, to expedite an Inva- 
pro- 


ſion; and likewiſe Captain Porter ſaid, it was 


— 


per I ſhould be there, for he had Engage d r 5 


f told him, I would come, and at the King's Head 

in Leaden- Hall. reet, I found the Perſons above 

„ named, rogether with my Lord Mongomery, and one 

Mr. Cook. V „ WT a apes 2 

| The effect of their Conſultation was, the ſending. 

Mr. Cbarnock with a Meſſage to this Purpoſe 3 That 

ir tbe King of France could ſpare ſuch a number of | 
Foot, and ſo many Dragoons, amounting to about | 
; 12 or 15000, or thereabouts, in all: That then 
upon notice given, that every particular Man there, | 


was to furniſh ſuch a number of Horſe, ſome more, 
ſome leſs, to be ready to Succour the Forces from 
France, when Landed. Mr. Charnock went and re- = 
turned with a Refuſal, that Forces could not be ſpa. | | 
red; Sir John Friend, and my Lord Ajlesvury were 
of Opinion, That if King James would venture hi- 
ther with ſome ſmall Retinue, he had Friends e- 
nough to appear for him, without any Foreign * 
Forces, but that was held in doubt. ogg 
I uſed afterwards to fee my Lord Aylesbury ; I Lt 
always asked what News he heard? He faid, when g 
he Received any Orders, I ſhould know, for he ha- 
ving been in France (as he did not deny) I ſuppoſed 
him not to be Ignorant of what was Intended. 
And to the better Facilitating an Invaſion, - Sir 
John Fenwick uſed to ſend over a Liſt of the Forces, 


Cn . 


Re N. >. =. 3, 4 OO 


4 and how they were Quartered, and what were in 
q NCarriſon, and what otherways Diſpoſed of: He ha- 
i ving made a miſtake in the Account, Parker. did by. 
ir IIetter, deſire me to try if could procure ſuch. 


. Ian, Account z which I ay did of one 

oben, a Clerk in the Office, and ſent it over fre- 

FN. After the Eſcape of Parker out of the Tower, Sir 
d ln Fenwick, when J asked him, how he got away, 
and how much Money was given? He ſaid, 200/. 
promiſed, and 300 J. given? for when a Perſon came 
in and told him, he had brought him Liberty, and 
1 8 was 
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was 881 have 200 J he replied, you ſhall have 300 
| and i it was made good to him afterwards. | 
Cardel Goodman, 
Much about the ſame time I uſed now and then, 
with Captain Porter, to be with Sir Jobn Fenwick 
and it was Agreed, That if Parker ſhould not bring 
us timely Orders, That what Forces we could bring 
in, (vis. Porter and I, we were to take Orders "Ih 
Sir John Fenwick ; this we offered him, and he kindly 
| Accepted: And he then ſaid, That he believed 
moſt of my Lord Oxford's: s Regiment would go. to 
King James. When I told Mr. Paradiſe had promi. 
ſed to bring in 7 or 8 to me, and that. Mr. Aj; 
worth was to bring in 20, and Parker had ſaid, if 
made 30. ir was ſufficient for me. 

As to the keeping the Horſes, Sir John ſaid, i 
was dangerous, and they would certainly be Seiz'd; 
but the beſt way was, to have a Liſt of what Horſs 
were in and about the London Stable: 

Captain Porter and I, ſent accordingly to view 
the Stables. I ſent Mr. Reybough, and Captain Porter 


fent Cranboru, and they took an Account. 
Cardet Goodman, 


Jurat. 24. April, 1696. 
Coram me, Ja. Vernon. 
Mr. Sergeant Gould. Nov Mr. Speaker, if you 
pleaſe, we will call ſome ot the Grand Jury that wil 
give you an Account what Evidence they found 
the Bill upon Mr. Gracedue, you- were one 0 
the Grand- Jury that found this Bill? 
Mr. Gracedue. Yes, Sir. 

Sir Thoma Powys. 'T his is fo far from he Eyi 
. dence, that I think *tis the Oath: of the Grand- Jury 
„That they ſhall not Diſcloſe or Diſcover the King 
Secrets. The Bill of Indictment is but an Accuſa 
tion. A Bill of Indictment cannot be given in Evi 

dence againſt a Man for the leaſt Crime ſoever. 


can't be given in Evidence co be Credited, becauſe 


tis but an Accuſation; and by Conſequence, what 
; | AG 
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: „ 
ever any Witneſs ſays at that time, can go no far- 
ther. When a Perſon comes upon his Tryal, they 


can't ſo much as reſort to any thing that was Sworn 


before the Grand- Jury, nor make uſe of it. 

Sir Barth. Shower, We humbly Oppoſe this Evi- 
dence; becauſe the Gentleman can give no, Inſtance 
either from their Reading or Obſervation, That the 
Teſtimony that hath been given before a Grand-Ju- 
ry, hath been given in Evidence to a Petit -· Jury: 
And 'tis part of the Oath of a Grand. Jury-Man, Thar 
he fhould not diſcloſe the ſame. We do not fay, ſuch 
Rules will bind this Houſe, but we hope the great 


Fountain of Law, will have ſome regard to the ſettled 


Rules of it. Members. Go on, goon. 
Mr. Speaker. Mr. Gracedue, Will you give the 
Houſe an Account, whaywere the Witneſſes before you 
upon finding the Bill? FFV 
Mr. Gracedue. The Witneſſes before us, were 
Captain Porter, and Mr: Goodman, 4 ts | 
Mr. Speaker, Can you remember ſo well as to 
give an Account to this Houſe of what Evidence Mr. 
Goodman gave. | | | „ | 
Mr. Gracedue. Yes, I think I can. When he came 
before us, he told us, That he was at a Meeting at 
the King's Head in Leaden-hall-Ffreet, where there was 


Sir John Femwick, my Lord Mongomery , Captain Por- 


ter, Mr. Charnock, and others; and the Buſineſs was 
to ſend Mr. Charnock over to France, to procure Men 


to Invade this Kingdom; and 8000 Foot, and 2000 


Horſe was propoſed. He told us, the Reſult of that 
Conſult was, That if France would ſupply 800 
Foot, and 2000 Horſe, it would be a {fficient 
Power to come over; and that they would ſupply 


2000 Horſe among themſelves. Upon which. Charnock 


replyed, Gentlemen, you ſend me over upon Uncertain- 
ties; you fay, you will ſupply 2000 Horſe, but unleſs 


you give me ſome Aſſurance, I can't nor will go. 


And the Queſtion was propoſed to all of them, If 
they would make good their rr u and they pro- 


Miſeck 
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5 | 
miſed it ſingly : Says I, Did Sir Fobn Fenwick promiſe 2. 
And he ſaid, Yes. Says |, Did my Lord Mingomery ? 
And he ſaid, Yes. He was asked, Who elſe ? Bur, 
ſays he, 'tis not a Queſtion for you to ask us; and 
for that he referred himſelf to me: For he ſaid, he 
was not bound to anſwer further, having proved 
the Indictment. V | 
Mr. Serg, Lovel. We deſire Mr. fojhna Meade 
may be asked to the like purpoſe. Were you one of 
the Jury that found the Bill againſt Sir ohn Fenwick, Ml © 
Mr. Meade. Yes. r 
Mr. Speaker. Pray, who where the Witneſſes be. 


fore you upon-finding of the Bill ? . f 
Mr. A ſeade. There was Captain Porter, and Mr. MW * 
Goodman, Sir. | 1 4 | 3 | 8 
Mr. Speaker. Can you remember what Mr. Good: 
man teſtified then? | 5 1 
Mr. Meade. Mr. Goodman did then teſtify, That 5 


Sir Jobn Fenwick, my Lord Mongomery, &c. were 
at the King's Head Tavern in Leadenhall-Freet, and 8 
Charnock, and the reſt there, did Conſult how to 
bring in their old Maſter. As to Cbarnack, Tha ll th 
they agreed to ſend him over to King James, to T 
know whether the French King could furniſh them 
with 8000 Foot, and 2000 Horſe, and that they 
would endeavour to meet him with 2000 Horſe. 

-. Hereupon Cbarnock (Goodman aid) put it to every 
one of them, to know if they were all of one Mind ; 
and that they all faid they were. This he did prove, 

"and this is all I can remember. | „ 
Mr. S:rg. Lovel. We have many more to the 
fame Purpoſe, if the Houſe think fit to hear them. 

No, no 0 etna 
| Mr.. Serg. Gould, We will go thus much fur- 
ther; That upon the Tryal of Mr. Cook, wherein 
there was Evidence given by Mr. Goodman, this 

Gentleman that is the Priſoner at the Bar was particu- 
' larly named to be concerned, we will call them that 
were pieſent there at the giving of the Evidence. = 
| 0 | | _ firtb, 


* 


CC. 
firſt, we deſire to read the Record of Cook's Cons 
„„ oe” | >" ORE 
 Thereupon a Motion was made for the Counſel to with- 
draw; And being withdrawn, a Motion was made for 
Candles, which paſſed in the Affirmative without a Di- 
wiſion, in regard it being dark, without Candles there 
could be no Motion made for Adjourning the Debate or Re- 
manding the Priſoner. | rs. | 


Afterwards a Motion being made for Adjourning the 


— 


| Houſe till to Morrom- morning, the Houſe divided. 


Apes 141 Noes 163. 

And ſo it paſſed in the Negative, And Sir John Fen- 
wick, and the Counſel, and Solicitors, were brought in 
cram to rhe M.. | | - 6 

Mr. Speaker. Mr. Sergeant Gould, The laſt Evi- 
dence you wers about to offer was, That of the Re- 
cord of the Conviction of Mr. Cook. RR . 
Sir Tho. Powys, Mr. Speaker, we oppoſe that being 
offered as Evidence. As I underſtand it, they are 
going to give in Evidence againſt Sir John Fenwick 
what was Sworn againſt Mr. Cook ; that is not admit- 
ted in the Courts below; for, according to that Me- 
thod, the Tryal of one in the Company would be the 
Tryal of all the reſt. This was never allowed in any 
other Caſe, and I hope you will not allow it here. | 

Sir Barth. Shower. The Indictment is, T hat they 
did Conſult together, but their Guile is ſeveral if 
they had been mentioned in one Indictment, and 


one had been Tryed at one time, and the other at 


another, it would not have been allowed that they 


ſhould give in Evidence againſt the one, what had 


been Sworn againſt the other: For though the Charge 
is by the ſame Witneſs, and for a Fact done at the 
ſame Time, yet the Defence of the Parties may be 
different; and it cannot be expected, That we, on 
the behalf of Sir Fob» Fenwick, are prepared to give 
an Anſwer, in regard of any Thing that was worn 
againſt Mr. Cook. | „ | 1 5 

Mr. Speaker. Mr. Sergeant Gould, you hear the 
Exception. E's” © © 


(9j FE 


"Ks Ser Gould. We hope in this Caſe we ſhall 


go on with our Evidence, as offered and propoſed to 
this Houſe. Theſe Gentlemen have made their Ob- 
jections, as if they were below in the inferior Courts; 
but we are here now before you, in a Parliamentary 
Way; and what is that which brings us here, but be- 
cauſe there, is a Witneſs withdrawn by Arcifice , fo 
that we cannot produce him? And therefore we 
come and humbly apply our ſelves, to this Ho. 
nourable Houſe. Now Sir, you are Judges of the 
Method of coming at the Truth, and ſupplying that 
Defeat; if we could produce him, there would be 
an End of the Matter; but in this Caſe we are in 
the Judgment of, this Honourable Houſe , Whether 
we ſhall not give ſuch Evidence as he hath given upon 
his Oath, though in other Caſes it is not admitted. 

Mr. Serg. Lovel. When we produced the Record of 
. Convition, we only produced it to ſhew you there wa 
ſuch a Tryal; and by that means to let us in, to ſhew 
you what was Sworn by Mr. Goodman at that Tr val. 

' Then upon the Motion. of Col. Granvill, and Sir 
Rich. Temple, Sir Fobn Fenwick, and the Counſel, and 
Solicitors. withdrew. , 

Sir Rich. Temple. If I did not believe what is now 

offered, is, what was never offered before, and of 
Conſequence to every one here, I would 
not have troubled you at this time of N ight. There 
has nothing been offered that this hath ever been 
done. They ſay, It hath not been done in inferior 
Courts. Pray, let us ſee it ever it hath been done 
in Parliament, That what was given in Evidence 
at another Tryal, ſhould be given in Evidence a- 
gainſt another Perſon here, when this Perſon was not 
by, and had no; opportunity to defend himſelf againſt 
it. Tam ſure it was never done yet. 
Sir Tho. Mom, een. This Gentleman complains this 
was never done. When the Duke of Monmouth was 
Impeached, the Bill was read Three times in one day, 
and that Gentleman moved for the Impeachment. * 
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Wo Sir Nich. Temple... Here Were three Witneſſes that 


did declare they ſaw him in actual Rebellion, at 


the Head of an Army; but I hope I am not to an- 
ſwer for all the Proceedings then. 
Col. Granville. When I ſaw the King's Counſel 
going on to make uſe of that as Evidence, which 
was never allowed in any Court, I thought I ought 
to move for them to withdraw. And 1 ſhall never 


give my Conſent to have it Read, till ſome Body 
ſatisfies me ?%is good Evidence 5 Sir John Fen» 


.dmit this for Evi- 


wick, I can't fee how you can A 
dence. Are we to read all the Tryals that are upon 
this Plot? Therefore I defire you will bid them pro- 
duce, What is Evidence againſt Sir John Fenwick, 
and not trifle: with vou. 1 

Sir Tho, Littleton. If you proceed in this manner, 
I know not when you will have done. They do 
not tell you, they produce this as Evidence againſt 
Sir Fohn  Fenwickz nor do I take this* to be the only 
Evidence to prove bim Guilty. If nothing but exact 
proof would have ſatisfied, this Bill would have not 
been brought in: But this is to make as good Proof as 
the Nature of the thing will bear. You have heard 
ſeveral Things before, in Relation to Goodman, that 


poſſibly might ſtrictly be no. more Evidence againſt 


Sir John Fenwick than this, as Goodman's being with- 
drawn. Firſt, they offered to prove that he was 
gone, next that it was Suſpicious that Sir John Fun- 
wick was privy to his' going : Why did you admit the 
Evidence of what he ſaid to the Grand- Jury? What 
is this but to give Evidence of what he ſaid to the 
Petit- Jury. wherein the Grand-Jury and Petit Jury 
have both believed him? Es | 

Mr. Harley. I think if you had come to one 
Determination before you had entred upon this Mat- 
ter, you had very much ſhortned your Buſineſs, that 


is, That you would not expect ſuch Proof as is ne- 


ceſſary at Law; and it may be if you would come 
to it now, it would fave you time: For I find by 
„ . ; . ; 1 3 0 % the 


— 
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the Counfel, that what is Sworn againſt another 
Man, at another time, would not be Evidence at 
Law againſt che Priſoner ; and [I believe if he ſhould 
except to a Jury-man, becauſe he was upon Cook's Try. 
al, it would not be allowed as a good Exception, 
and he would be told, he was no way concerned in 
another's Tryal. : 85 : 
Mr. Fohn Howe. Tis a ſtrange ſort of Evidence 
that is offered here, and it is a ſtrange way of bring- 
ing it in. The Houſe made nothing lately of hear. 
ſay, and yet now hear-ſay muſt be taken for. Evi- 
dence. I have heard that the Grand. fury take an | 
Oath not to diſcover what's Sworn before them; ye: 
you have brought them here as Witneſſes to give an 
] 
\ 
t 


Account of what was Sworn before them,) which ! 
am afraid is a breach of their Oath, it ſhall make me 
giveleſs Credit to what they ſay. We are here to Attaint 
a Man, but we muſt not ſpeak of Proof ; ſtrange 
and new Doctrine! H you do not find it with Proof: 
the nature of the thing Implies it to be againſt Proof, f » 
every Mans Innocence is taken for granted till the con. : 
trary be proved; And I have heard that two or three , 
did ſwear, that Goodman was not at the place at the F 
time he Swore he was. | 1 
Mr. Harcourt. If you pleaſe to let the King's 
Counſel go on upon this, you will ſave a great dea, 
of time, and prevent any Exception to any Evi- ; 
dence afterwards : For *tis not in the Power of Man | 
to offer any thing more abſurd. I don't believe |. 
that ever any Man heard of ſuch a thing offered | b 
that a Recoid ſhould be given in Evidence againſt " 
a Man, that is no manner of Party to the Record: | 
I am ſure never apy ſuch thing was attempted before. |, 
As for the other things, you had ſomething offered I 
that made it ſeem doubtful how far you ſhould gire] ,, 
Credit to them. Upon thoſe Matters, the Counſel] 2 
at the Par for the King told you, That there ws Ml 
| ſome Pretence that it was Law, and practiſed below, 

end à Bock was produced to juſtify it; But ry 


Fin} 7 


Caſe, If there be Book, Practiſe, Precedent, or any 


a Thing to juſtify it, I will fic down; the Anſwer 
LE made it Ten times worſe, The Gentleman ſaid, He 
= would only have the Record read; to prove what 
— vas ſworn at that Tryal againſt Sir Jobn Fenwick. 
J in Why does that concern any Perſon in the World but 


Cook? | 1 Iran | mn | 
Lord Cutts, If the worthy Gentleman that ſpake 
| laſt had made out all his Propoſitions with Clearneſs, 
ns: equal to the Aſſurance with which he aſſerted them, 
dar: they would have moie weight. But I will fay, 
"WY That which he hath aſſerted does not appear to me ſo. 
1 take this to be the ſame thing in ſome Meaſure 
YC debared over again: It hath been told you, That this 
1 7 Houſe are to give their Judgment in a Matter of great 
Importance, and therefore 1 think *tis fit that all the 
me whole Matter ſhould be laid before them, When 
- that is done, they only are the Judges of what Weight 
it is. e e thr | 
, Mr. Sloane. I go along with tkoſe Gentlemen, 
OW That this is no ſort of Evidence againſt Sir John Fen- 
" wick : But our Queſtion is about a Witneſs that is 
A withdrawn, and to know what he ſaid, and how 
i he was believed when he was here. How he is gone, 
„we have ſeen already; and therefore though I think 
5! the Verdict againſt Cook, nor nothing of that, can be 
given in Evidence againſt Sir Fobn Fenwick ; yet if 
be hath withdrawn the Witneſs, and the Credit of 
au him is at ſtake, as you have heard Evidence of what 
4 he ſaid upon Oath, before the Tryal came on, 
I by the ſame Reaſon you may hear what he ſaid at 
1. che Tryal 707: J 
; Mr. Pelham. I think it would ſhorten our De- 
ir bates, if we were truly fatisfied about what we are a 
"7 Doing, That we are Trying, Sir John Fenwick, as 
a we were told at the Bar. He called it a Tryal, 
and *tis a Tryal. I muſt confeſs I was in hopes I 
4 ſhould never fit in the Houſe of Commons to try 
'F- any Body; I did nat think ic the Buſineſs of us 1 
e FIST 1 4 . I 


E 3 | 25 
if J had, I woe not have come hither: But ſince 
we att come into it, Is any Thing more natural, 
than to examine whether this Evidence be proper, 
or ſuch Evidence as any Court would allow of? 


Sir Fill. Williams. I ſuppoſe there is no Gentle 


man of our Profeſſion that hath. ſeen any Record 
Will ſay, That this hath been offered in any Court 
of Law. I be elieve, if he was upon his Tryal- upon 
the Tofiamene, no Body will ſay it could be read 
againft him. Let us conſider how many Judgment, 
that Have been given haſtily, in the Jate Reigns, have 
been reverſed. What is the Reaſon. that is given for 
ic? It is for receiving that for Evidence which was 
not Evidence in the n Your Bur 910 Right takes 


5 notice of it. i | 
Mr. Sol. Gen. I did not think this: neee nid Have 


be eld you a quarter of an hour. But if the Gentlemen 
will debate upon the ſame matter that hath been over: 
ruled twice before, it is their fault; if this Matter is lon- 
ger than it ought to be, all that is to be proved by this 
Record, is that one Peter Coo was attainted of High- 
1 reaſon; if the Counſel on the other ſide would 
have owned Peter Cook to have been attainted, you 
had not been troubled to have had the Record 
brought to the Table But as to what they ſay, that 
Sir John Fenwick was no Party to the Record, and 
therefore it can be no Evidence againſt him, It. is 
true, Ok it ſelf it is no Evidence againſt him, but 


this as it is opened is to introduce the Evidence of 


whats Sworn by a Witneſs upon that Tryal which 
cannot be done, Unleis that Tryal be firſt proved 
by the Record of it; yer after the proof of that Tryal, 
whether you will admit what the Wicnefſes Swore in 


that Tryal, (hall be Pens: in this. Gall, will be 


conſidered hercafter. 
1 Believe no Body will deny, but that what Obo. 


man Swore in that Tryal, might have been Evidence 


for Sir Jobn Fenwick, as ſuppoſe Goodman had ſworn, 


in that Tryal that he himſelf had never been at the 
| King's ſe 


% eee Lande > fs 


King's Head. Tavern With Sir John Femwick. Would 
not the Priſoner have produced a Witneſs to prove 
What Goodman had fworn in that Tryal, if he ſhould 
have appeared now, and have Sworn that Sir John 
mich and he had been at the King's Head-Tawvern, 
about the matter Sir John Fenwick is now accuſed of. 

Iwill put you in mind of a Cafe, becauſe there is 
1 Nicety ſtood on in this matter without any reaſon. © 
It was in the Tryal of Alderman Corniſh ; he was 
indicted and tryed, and the great matter (as it was 
pretended) was Tranſacted in the Houſe of One 
Sheppard, There was a Witneſs againſt Corniſh, One 
Rumſey, Who Swore what Corniſh faid upon the rea- 
ding a Declaration in Sheppard's houſe; ſays Corniſh, 
Sheppayd was a Witneſs at my Lord RefePs Tryal, 
and in that Tryal named who were preſent at the 


reading the ſaid Declaration, but he did not name me 
to be one: And when Sheppard in the Lord Ruſſel's 
Tryal faid he thought Rumſey was alſo in the Room 
at the fame time the Declaration was read, Rumſey 
in that Tryal ſtood up and ſaid the Declaration was 
read befoie he came into the Room, and therefore 
what he Swore in the Tryal againſt Corniſh, was a 
contradiction to what he ſwore in the Lord Ruſſels 
Tryal. Mr. Corniſh in that Tryal would have produ- 
ced a Witneſs to have proved what Rumſey Swore in 
the Lord Ruſſel's Tryal ; fays the Court we cannot 
admit of that Evidence, for it doth not appea r to us 
that the Lord Ruſſel was ever Tryed for High- Treaſon, 
and unleſs a Record of that Tryal be produced, we 
cannot admit the Evidence of what Rumſey Swore _ 
in that Tryal, and thereupon by that Slip was that 
Gentleman deſtroyed; _ „ 

I pray the Record of Cook's Tryal may be read. I 
bave given no Opinion of what force it will be. But 
think it depends upon the fame reaſon, as you have 
ordered other things to be read , which you intend 
to conſider and give your Judgment of amd 
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Nay, you have more reaſon to do this, than any 


thing you have read this day, _ = 
Mr. Price. Tis very much preſſed, That you 
ſhould Read that which when Read, they ſay, is not | 
Evidence, but only to introduce another Matter. | 
If it be not Evidence, upon what Account ſhould 
they Read it? But if it introduce other Evidence, this iſ © 
is an Ingredient and Part of that Evidence. Now , 
ſuppoſe the Record ſhould be produced, and they ; 
ſhould bring Witneſſes to ſay what Goodman Swore at i - 
that Tryal, would that he Evidence? No ſure, for i 
no body ever pretends that this hath been Admitted W - 
either at Law, or in Parliament. By what Law? a 
By what Rule? By what meaſure of Reaſon are well . 
to Proceed in this Houſe ? If you will admit to be ; 

produced a Record of Conviction of a third Perſon, I h 
and this to be Evidence againſt one that was not pre. 
ſent at that Conviction, I think you may as well Admit f 


to be produced a Record of the Conviction of any o. „ 


ther concerned in the Aſſaſſination. But I ſtood up 00 
Principally upon the Obſervation made at the Bar, and 


he puts you that which he takes to be a ſimile Caſe; I y 
ſays he, ſuppoſe Sir John Fenwick had brought this Re. - 
cord, and made uſe of it to take off Goodman s Teſtimo-W f 
ny, ſhould it not be Evidence? Yes, no doubt of it, ard R 
there is this Diſtinction: Tis one thing where you , 
are to give in a Record to Convict and Attaint : N 
Perſon, and another thing where tis to prove a Man C 


Perjur d, and to Invalidate his Teſtimony. For B. 


when a Witneſs is brought againſt a Priſoner, he at 
hath no way to take off his credit, but from what is th 
Colateral. If upon a Tryal wherein another is con th 
cerned, a Witneſs gave a contrary Evidence, or th fn 


Party was Acquitted, then that Record may be made | 


uſe of againſt chat Witneſs : But it differs very much e 


where you bring Evidence to take off the Credit of 8 
a Witness, and where you bring jt to Convict o 


Attaint a Perſon. The Caſe of Corniſh, That turm . 
upon the ſame Reaſon, and it was only to be uſe} ne. 


G 
no take off the Teſtimony of Rumſey. But if this 
Record of the Conviction of Cook be brought to any 

ou purpoſe now, ttis to ſatisfie our Conſciences, that 
not Goodman gave a good Teſtimony at that Tryal; and 
ter. I wonder the Sergeant ſhould offer it, who is Sworn 
"WW cooffer nothing in Violation of the Law.  _ 
thi WW Dy. Oxenden. If I did not think this Queſtion had 
OV been Determined before, I ſhould not trouble you 
he) I in this Debate, for did we not receive what Goodman 
eat depoſed upon Oath before a Juſtice of Peace? Was it 

received becauſe it was taken in Writing, or becauſe 

it was his Evidence? Now they offer you an Evi- , 

dence of his, that was not put into Writing; but 

they will prove it by Witneſs. What is the Difference; 

if it had been taken down in Writing, it muſt have 
been Admitted as the ſame was before. OE 
ble. Sir 4. Hjwell. That worthy Gentleman de- 
fired to know the difference, &. That Depoſition 
was againſt Sir John Fenwick, but this Evidence 
that they offer now, was given againſt Peter Cook, 
and Mr. Att. Gen, You are now upon a Debate, 
lei Whether you ſhall Read the Conviction of Perer Co? 
I do agree with thoſe Gentlemen that have ſpoke of : 
mo this Matter, that the Conviction of Cook, nor any - j 
Evidence upon his Conviction, can be Evidence | 


JOY againſt Sir John Fexwick, I don't pretend that this is; 
. Nor don't believe that this is offered upon any ſuch 
on Conficeration. But ?tis one of the Allegations of the 


Bill, that ſeveral of theſe Gentlemen were preſent 
at this Conſult, of which Sir Jobn Perwick is Accuſed ; 
therefore I ſuppoſe the Counſel for the Bill, did offer 
this Record to make good that Allegation, and fo I 
think it may be properly offered, unleſs it be Admit- 
ted. I don't ſee how it can be made good further. 
I do not think it proper to Examine to what Goodman 
Swyore at Cook's Tryat. | „ 
Sir Will. Williams. I now ſpeak only to ſhew my 
Concurrence with the Attorney-General ; Mr. Attor- 
ney hath Stated it right. No doubt, as to the Con- 
| * ; 2 e viction 
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viction of this Perſon (as Mr. Attorney offer i) it 
may be proper enough. 
Members. Call them in, call chem in. 


Sir Chr. Muſgrave. I hear Gentlerben ſlay, Call 


them in. Do you intend when you call them in, 5 
Read this Record? I think the Learned Gentleman 
hath Stated it, That it ought not to be Read as Evi. 


| dence. Now the Counſel for Sir John Fenwick ſaid, 


they hoped you would not ſuffer it to be Read x 
Evidence againſt the Priſoner. I never heard the 


Counſel fay, that Cob was not Attainted, nor ever 


heard that any Man did doubt it. Then if it be no Con: 
troverſy between the Counſel, to what end is it brought 
hither? Do you think that the Steps that are urged 
to be taken in this Caſe will not be urged with great 
ſtrength hereafter, and that this will not be a Precedent 
for Poſterity? I take it that there is a great deal of 
difference between the Paper you have Read, and 
this Record, and therefore if you call in the Counſel 
I hope you will not gratific them in Reading of it. 

Mr. Edw. Harley. Before you call the Council in, | 
humbly propoſe it to you to conſider to what purpoſe 
this Record ſhould be Read; if as Evidence, - you 
overthrow alt the Courſe of Proof that is ſettled by the 
Common Law, and Statute Law; for it hath been 
in all Tryals oppoſed, to give in Evidence that which 
is improper, becauſe” it Fond not "Influence the Ju- 
ry. I would not have it ſaid, That under the Reign 
of K. William, any thing was done contrary to che 
Law and Conſtitution of the Nation. There hath 
been an inſtance given of the Tryal of Mr. Corniſh, 


though that Cate does not come up to it, but we 


know what was done in thoſe Reigns have been 
juſtly reflected upon: and I hope you will not make 


- a Precedent here, to encourage Judges to do what! E 


againſt Law. | 
Mr. Speaker. Gentlemen, this is your aide 
That. the Record of 11. Con viction * Peter Cook ſhall be 


Read, 
Which 


) it 
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Which Queſtion being put, the Houſe Divided, 

r Now The bis 
So it paſſed in the Affirmative. e. 
Mr. Speaker. Gentlemen , you have had another 

Queſtion that hath been the Subject of your Debate, 

That the Counſel for the Bill be admitted to give Evi- 

dence, as to what Goodman Swore againſt Peter Cook. 
Mr. Rob. Harley, The Learned Gentleman did 


tell you, That what Goodman ſaid at that Tryal, 


ought not to be given in Evidence; and therefore, I 
think, Gentlemen won't inſiſt upon that, that is car- 
rying it too far; and I think, he opened it, That it 
was only to prove that Cook was Attainted, and to 
make uſe of it no further. | x = ty 
Mr. Speak. Is it then your Pleaſure, that Sir Jobn 
Fenwick and his Council be called ins? | 
Which Queſtion being put, it paſſed in the Afﬀir- 


mative,. and Accordingly they were called in. 


Mr. Speak. Sir Tho. Powys, The Houſe hath De- 
termined to have this Record Read, not as Evidence, 
againſt Sir John Fenwick, but to prove the Allegati- 
ons in the Bill, and that Cook was Attainted, Read 
the Record. TS 

Accordingly that Record was Read by the Clerk, 

Sir Barth. Shower, We are ſure the Record does 
not prove that he was Convicted upon Gooadman's 
Evidenct. | . - © rebel 

Mr. Serg. Lovel. Look upon the Indictment. 

Sir Tho. Powys. It appears by that, That Goodman 
was a Witneſs upon the Indictment; but it does not 
prove, That he was a Witneſs upon the Tryal. 

Mr. Serg. Gould. May it pleaſe you then, Mr. 
Speaker, thus far 'tis Agreed, That here is a Record 
of the Conviction of Cook, and 'tis Agreed, and the 
Record ſpeaks it, That Goodman was a Witneſs, for 
it is Indorſed upon the Indictment. Now the main 
Diſpute is, Whether Goodman's Evidence did prevail 
to Convict Cook upon that Indictment? And for mat” -. 
we ſhall apply our ſelves, and Call our * 

| ” lome 
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ſome of the Jury, and ſome that were then Witnel 
ſes, and they will give you an Account upon wha 1 
Evidence that Conviction was. <7 ch 
Sir Tho. Powys. In what you were pleaſed to ac 
quaint us at our laſt coming in, you were pleaſcſſ;. 
to give ſuch a Reaſon in Relation to the Reading o 
this Record, that if we had heard it before, eo 
would not have troubled you to have withdrawn T. 
for it was proper to make out the Allegations of the che 
Bill, and that Cook was Convicted ; but we appre· C 
hend they can carry it no further than what they the 
have applyed it to. But I perceive from hence, the xn 
Gentlemen on the other fide are encouraged to pro If. 
ceed to another piece of Evidence, ſuch they call it G. 
they are going to call the Witneſſes to prove wha gi 
was Sworn at the Tryal of Cook, where Sir John Fen-. ma 
wick, nor no Perſon on his behalf, was preſent, ei. wh 
ther to hear, or obſerve, or croſs Examine, or offer aft 
any thing to their Credit, which poſſibly he might on- 
be furniſhed with, though Cook was not; I hope tha we 
will be no more allowed of as Evidence here, than Ha 
in any other place. 17 55 3 
Sir Barth. Shower. We humbly oppoſe their ca- 
ling of Witneſſes to give this Account of the Evidence ſor 
given at Cook's Tryal. And we ſubmit it to youſh}| 1 
Conſideration, whether you will think it Juſt, that 
the Evidence that is given with reſpect to one Man 
only, ſhall conclude another Perſon that ſtands at 
a different Bar in defence of his Life, or that it 
ſhall be given againſt him. Every Man's Defence 
is ſeveral; and we oppoſe the Reading of the Re- Cat 
cord before, and ſo do now the calling of any WitÞl me 
neſſes to this purpoſe, for the ſame Reaſon. Pri. 
Mr. Serg. Lovell. We call theſe Witneſſes for no 
other purpoſe, but to prove that Goodman, what he 
did Inform by that Paper, he did Swear before 4 
Jury ; Then a Motion being made for them to withdraw 
Mr. Speak. Gentlemen, you muſt withdraw. 
. Accordingly they withdrew. 


. 


1 5 ( 
nel Mr. Manley. I thank God J have that regard for the 
va Laws of England, and to every Engliſh Man's Life, 
that when I ſee any thing Attempted againſt them 
[ muſt give _ Teſtimony againſt it, I did not be- 
lieve they would have inſiſted on it, for there was a 
Gentleman that ſat near to you, who in the Cloſe 
of his Debate, I thought had ſatisfied every body, 
That this was a thing that ought not to be Read : if 
Ithey ſhould do it, it would be a thing of dreadful 
"WM Conſequence. If you ſhould Admit of every thing 
ne) tthele Gentlemen that come in for the Bill offer, 
ml know not where it will end. How will it appear, 
pro that upon Goodmans Evidence the Jury found Cook 
Guilty ? For they, might find Cook Guilty, and yet 
ha give no Credit to Goodman; for he was contradicted 
Fer materially, and there might be other Evidence- upon 
I which they might find him Guilty, and yet lay 
fer aſde the Evidence given by Goodman: But whether 
gie one way or the other, we can't tell They tell us, 
tha we are not to be guided by the Rules of Veſtminſter 
nan Hall: But we are to be Governed by the Rules of 
Juſtice, and we are not at this time to ſeek a way 
to the King's Favour by Voting againſt a Criminal 
for High Treaſon. Pe 

Mr. Sloane. There is no manner of doubt of it, but 
that Gentleman is in the right, who tells you, 
If this Indictment and Conviction of Peter. Cook, + 
ſtood ſingly, as to Sir Fobn Fenwick, 'tis no Evi- 
dence, and if they will produce Goodman now, it 
ſhall be no Evidence againſt them; but take the 
fl Cafe as it is, Here is a Witneſs, who hath given 
Vit me ſatisfaction, that *is one of Sir Fobn Fenwick's 

Friends or Agents (which is the ſame thing as if 
now done by himſelf) by whoſe means this Witneſs is 
hel withdrawn : Now the Queſtion is, What could this 
une, ſay, if be were here ? What did he ſay ? Tis 
not Concluſive, but 'tis Material for you to hear 
what he did ſay when he was upon his Oath. 


E 


adds) 8 
Sir Chr. Muſgrave. The Gentleman of the Long 
Robe that ſpoke laſt, was pleaſed to tell you, It j 
very reaſonable that you ſhould hear thoſe Perſon 
as to what Goodman Sware at Cook's Tryal. I conftek 
I chink this is harder than all the reſt, becauſe wha 
you have hitherto Admitted was in Writing. Ons 
thing was an Examination before a Juſtice of Peace 
the other a Record; but for any Man to ſay. be 
can exactly repeat what any Man Swore at the Try- 
al, to me is wonderful. Why in his Evidence, the 
leaſt miſtake of a Word alters the Nature of th: 
Thing, and therefore this would be a bold underta. 
king for any Man; for if he varies in the leaſt Cir 
cumſtance, 'tis not true that he Swore fo then, 
This Gentleman was no ways concerned in that 
Tryal, and to what purpoſe is it Read, if not wil , 
the Prejudice of Sir ahn Fenwick? I do not knov 4 
but by the fame Rule you may hear Evidence of j; 
what any Man hath Sworn upon all the Tryals thei n. 
three quarters of a Lear. BBF 
1 Mr. Sloane. I have been called upon, to knov fe 
= in what Cafes Teſtimony hath been given, that Wi- B 
neſſes have Sworn ſo and fo at a former Tryal. *Ti g. 
every days Practice between Party and Party, ' that aj 
where a Witneſs does die, between the ſame Parti 1; 
(J will ſtate the Cafe fairly) ?Tis given in Evidence 
That ſuch a Witneſs at ſuch a Tryal, did Swear ſo 5 
and ſo, Sometimes they take it in Short-Hand, and x; 
then they can tell the Words of it, otherwiſe they 
repeat it upon their Memories, but I will not ſtrain 
it. But I put it with a further Reaſon upon it, for 
we do not deſire to hear it as Concluſive Evidence 
upon the Priſoner, but only in this Senſe, Here i; 
a Witneſs ſuppoſed to be carry'd away by the Pri. 
ſoner's Means, and therefore, is it not neceſſary to 
hear what he ſaid before he was deluded and - car- 
ryd away? Not that after it is heard, it is any 
Concluſive Evidence, but it is reaſonable that we 
ſnould come at the Truth, Omnibus viis, & modi 
quibus Melius ſcire poterit. . 
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Sir Tho. Littleton, A Gentleman ſays, to what 
one purpoſe ſhould it be Read, if it be not to the Preju- 
It U dice of Sir Fob» Frick? On the other fide, we 
ors may ſay, tis. for his Benefit; that is only ſuppo- 
leb ſing one way or another: I will hear any body to 
vial his Benefit, and any Body to his Prejudice. Says 4 
On Worthy Gentleman, It is not done in Criminal Ca- 
ace fes: Why, in this Caſe you have heard the Grand 
Jury, what lie Swore before them already; And 
Lyn. what Objection is there more againſt hearing what 
ml ne Swore in another Caſe, than againſt hearing what 
we he Swore upon the Indictment? The main Induce- 
14a. ment for you to hear it, is becauſe he is gone away, 
Cir (and can't be heard Viva Voce,) and with Suſpicion 
that it was by Contrivance of the Parti. 
mall Mr. Gery. I would ſpeak but one Word as to 
OW what the Gentleman that ſpake laſt, but one, ſaid, 
non ind that is, as to the Courts below, That one Mari 
2 ol is allowed very often to give in Evidence what a- 
neil nother Swore. It hath been ſo, and tis at the Pe. 
ni of any Perſon that Swears; that he Swear Truth, 
ou for he may be Proſecuted if he does not Swear Truth: 
Bar I would ask him, What remedy there is if he 
T* do not ſay the Truth here? We have no remedy 
that againſt him if he takes away this Man's Life by what 
ties he ſays, here. ö 5 N 5 EM 8 en . 
cy Me. Sub. Truly, Sir, if, I muſt give my Opi- 
nion, I do think 'tis very reaſonable, chat Bills of 
andi Attainder ſhould be only upon Extraordinary Oc- 
hey cafions. I think that, take it at beſt, if there was 
ain not a place where the Witneſfes are to be Sworn, 
fo ind more particularly Examined; T know not he. 
nceſ ther I ſhould oe my conſent for the Paſſing of this 


© Bin through your Houſe ; for the Witneſſes againſt 
Pill the Priſoner are not Sworn, nor the Witneſſes 
to 


brought againſt” them; fo that we can only give 
our Opinion upon the Probability of the Matter: 
For What that Gentleman ſays, weighs with me, 
That 'tis a Difficult thing N any Man to Chargs 


* . 2 


* 5 
1 


bhimſelf with what was Sworn at a former Tryal; 
for the miſtake of a Word may alter the Senſe very 
much. We are told, by a Worthy Gentleman, 
That there was two or three Witneſſes that did give 
ſuch Evidence againſt the Teſtimony of Goodman, 


that 'tis a wonder almoſt how Cook could be found 


Guilty: It is our misfoitune that Goodman is not 
here, it would have been worth our while to have 


heard what Goodman could have ſaid in his' own 


Defence; but ſince there are ſuch Witneſſes like to 


be offered againſt Goomans Teſtimony, Is it not 


reaſonable. that we .ſhould hear what Goodman ſaid 
%%% Ee, 
Mr. Howe. Sir, I always thought it very - reaſona- 
ble, -that you ſhould hear any Evidence that might 
tend to your Information; but I think 'tis plain, 
that nothing can tend to your Information, that 
is alledged by any Perſon that is not to be 
believed; That is to ſay, is not to be believed 
from the Nature of the Evidence, though the moſt 


Credible Perſon in the World. I know not whether 


theſe Witneſſes are to be brought or no, but I, have 
heard that Cook, after he was Condemned to die, 
without any apprehenſion of his being Saved, did 
upon the Sacrament Declare, That Goodman was not 
upon the place at that time he Swore himſelf to be 


there. I have heard ſince, that the ſame Divine 


that gave him the Sacrament, Dr. Wale, when he 
— he had again Contradicted that ſo folemn 
Declaration, had ſuch an Abhorrence of the Pro- 
ceedings on all ſides, - that he would go to him 
no more. I can't think we can have Information 
from theſe Perſons, who I ſuppoſe did not think of 
giving Evidence in this Tryal, and therefore did 
not take notice ſo. particularly of what he ſaid, and 

"i fo, 7&5 lohag your ms... EEG 
Mr. Speaker,..., Gentlemen, the Queſtion is this, 

That the Counſel againſt Sir John Fenwick be allowed to 
Examine Witneſſes, as to what Goodman Swore at the 
— 8 dir 
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Sir Godfrey Copelyj. I muſt confeſs it would: weign 
with me, if it had been made appear, that Sir Jobn 


| Fenwick had taken off any Evidence, and I ſhould 


be ready to ſupply it as well as I could; but I muſt 
needs take notice of what was ſaid in this Debate, 


that we had: done as much as this comes to already. 


This makes me à little more apprehenſive, and ty. 
take care what we do now, ſince what this Houſe 
does, hath ſo quick an Operation. We are citing 
Precedents of this very Day already, and make onę 


thing a Hand to draw on another, and ſo they maß 


eaſily be made uſe of in after Parliaments. 


Sir Hen. D. Colt. I believe no one Gentleman 


- 


doubts, that Ca was Convicted, upon the Evidence 
of Goodman; if they do, I would know the Reaſon, 


of it; for upon the laſt Act, there are to be two 


Evidences to: the ſame Treaſon: There was but two 
poſitive Witneſſes againſt him for Treaſon, and 
they were Porter and Goodman; I think, therefore, 

he was Convicted upon the Evidence of .Goadman ; 
What then needs any Perſon to remember any Par- 
ticulars that paſſed; at the Tryal, if they remember 
in the whole that he was Convicted by the Evi- 
dence of Porter and Goodman? | 


- 


Mr. Speaker. As; many 4s are of Opinion that the 


Counſel againſe Sir John Fenwick he allowed to Exa- 


al of Cook ſay, Ae, 


And the Negative being put, the Houſe divided. 3 


mine Witneſſes, as to what Goodman Swore at the Try ? 


73 a | | 
Toth; - nit; Awes 180 = Noes. 102. | 
of, 


Afterwards the Queſtion of Adjournment was put, 
And Sir Jobn Fenwick, and the Counſel, . were 


. * * 
Po 0 1 
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Mr. Speaker. Mr. Sergeant Gould, the Houſe do; 
allow you to Examine Witneſſes as to what Goodman 

idence. C $3; * 15 1 Sr} 495 [4 "MF Tet Ns ; ; 
H 550 ni bid ol. N. en ot 4: Me. Serg. 1 
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a 288 the; Tryal of Cook. Pray go on with .yqur 
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” 
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R . 
a Mr., Serg. Lovell. We call Mr Fenz ar. 8. 
4 was brought to the har. e, be 
Speaker. Was he a jury- Man? 
It 90. Lovell, He was one ob the PartJury, 


Sir, 

5 Heuler. Miri Cella, can 1 you give the Houſl 
af pie of what was Sworn "by Goodman, ne 
the Tryal of Co no 4 nn 
Mr. Collins. To the beſt of my Memory, 1 will ive 
the beſt Account I can. Gobdman did Depoſe, That 
he cane to the Ring Head in TLeaden. Hull. ſtreet, and 
enquire for Capt. Porter , according as the Captain 
had Ordered him, and the Captain came down and 
carryd him up into the Room where the Gentlemen 
were. There was Sir Fobn Friend, Sir William Perkins, 
Mir. Charnock, Mr. Cobk, and Sir Fohn [Fenwick ; there t 
two others, if you 2 it to bee me Name J 
them, 107 7 "of Q 

© "Menbers. Yes, yes. ITE | 

Mr. Collins "My Tote Hadith Ou? my Lord 

| Mon oed. This Was what he Depoſed. 0 
Speuler. Go on, ir, you have Named thoſe d 
chives at the Meeting. I 


. — >, 1 2 
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Mr. Serg. Lovell. Did he give you an Account of 'v 
what was Agrecd on ar chat Wan 3 0 
Mt. Collins. 1 think,” it was A art ſending Cher: te 
nod to France.” nEnmboL chest ol uh = 
Mr., Speaker. NY you ſhould Repeat all the Hare , 
ticulars What Charyock Was to do. 10 
Mr. Collins. I can't remember any ching furcher * 

that w At T Have tod yũbbu.. | 
| Mr. Serg. Gould. If Jour pleaſe thar Mi. Cooper nay '{ 
be asked to tis. a4 
M.. Speaker, Was ou of the Jury thas ; Convided Fo 
Mr. Cook? „ 2 | 2 

wo! 8 ö 
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Mr. Spb fer. Gm you! FREY the: Houſe an . ff a 
count wha t Evidence Goodman gave to you forthe” || a 
Con iction of Cook, and what he ſaid in that Evi- i 
dence? Mr. Cooper. * 


f 


4 


i" 


at the ſame tine. EB 
on Mr. Speaker. A P U ay, Can vou give this Houſe an 
Account of what Exception was taken to Geodmans 


Credit, and how it was anſwered ? 


* 


. 
Mr. Cooper. Mr.. Goadman did , Declare in his Evi- 
dence; That he was at the Od King's Head in Lea- 
den- Hall. ſtreet, where he did meet with divers Per- 
ſons that were in Conſultation; he named Charnock, 
Sir Jobn Femwiak, Sir Fohn Friend, and divers others. 

. Mr. Speaker. What was the Conſultation? n 

Mr. Cooper.” It was about ſending Charnock over into 
France. V 1 

Mr. Speaker. To what purpoſe ? 1 
Mr. Cooper. To bring over Forces, or encourage _ 
the bringing over of Forces: That was the Purporr o 
his Meſſage. r e ie OT 
Mr. Speaker. Will you produce any other Evidence 
to this Point? „ 3„Cͤð ͥ ³ſ Rbf 
Mr. Serg. Gould. We deſire this Gentleman may be 
asked to the ſame purpoſe. „ 


* 


Mr. Speaker. Was you one of the Petit- Jur. 

Anotber Witneſs: There was Capt. Porter, and Mr. 
Goodman, that were the two Evidences; and Goodman 
did ſay, That he had been at the O{d . King*s Head 
in Leaden. Hall. ſtreet, one Coxe's, and Sir Fobn Fenwick 
was there, and ſeveral other Gentlemen, Conſulting 
of an Affair to ſend over into Fance for ſome Forces 
to be brought over into England, and that Char noc 


was the Perſon they all Agreed ſhould go over. 


Mr. Speaker. But did he give you an Account 
of what Cook, and the others did Agree to, upon 
which you found Mr. Cook Guilty? 

The ſame. We did apprehend that Cook did Con- 
ſent, that Charnock ſhould go over to Fance, and | 
acquaint King James, That there had been a Meeting 


of ſeveral Gentlemen, and that they had matle 


ſeveral Offers of Soldiers and People that were to 


be raiſed here, and to accquaint King James with it, 
and he Declared, That Sir John Fenwick was there 


SE The | 


Tens) 


We e. There was Exception taken, That he 
was Guilty of à great many Crimes, and that he 
had his Pardon, and the Fines were Levyd upon 
him; but it was ſaid there, that he had payed his 
8. and that he was a very good Evidence i in the 

. N 

Mr. Speaker. Mt. Senden Gould, Have you any 
other Evidence to produce? 

Mr. Serg. Lovell. If you leaſe, "Ma." Speaker, here 
is Mr. Tamer, the Clerk of the Arraignments, that 
' beſt knows the Nature of * things. As to theſe 
Objections that were made, it appeared to the 
Court to be a Contrivance, for he was never Bailed, 
bur diſcharged without any more to do. If you 
3g that he may be asked, What "Objections 5 
made to Goodma ns Reputation, and what Anſwer 
Was made to it then? | 

Mr. Speaker, I did ask the Jury- Man that; and 
* Appolk you need not labour that Point unleſs. the 
Credit of Goodman comes in queſtion here. 

Mr. Seng. Gould. Then may it pleaſe you, Mr. 
* Speakiy, we have one other piece of Evidence a: 


gainſt Sir Jobn Fenwick, which we are humbly to 
offer to your "conſideration, and 1 think tis very 


Material, and 'tis ſome of the Evidence which I did 
open in Stating of the Caſe, wherein Sir John Fen- 
"wick "hath, in a manner, given a Verdict againſt 
himſelf. For while Sir John Fenwick was working 
of his Eſcape to go beyond Sea, at that very time 
there was a Letter written by him, directed to 
his Lady and delivered into the hands of one Mr. 
Fler, who was to cauſe it to be delivered to his 
Lady, the Letter was delivered by one Velber, 
.. who was taken up when Sit John Fenwick was. 
This Letter Im ports, That Sir Jebn Fenwich look'd 
upon himſelf, as having no Defence, but depended 
only upon a 'Contrivance with the Jury 3. and he 
adviſes to work with ſome Perſons of the Jury, 
. Who were to ſtand it out, and co ſtarve the. 'reſt'; A 

| 8 | all 
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and ſo by that Means to ſave him. Our Evidence 
of this will be, It falls out that Webber (we have 
him not here now, but have endeavoured it as 
much as was poſſible, but he is gone too out of the 
Way) that was taken at the ſame time that Sir 

Jobn Fenwick was; but by reaſon of the Protracting 
of Sir Fobn's Tryal, was Delivered, there being no 
Charge againſt him, is ſince his Deliverance, upon 
his Habeas Corpus, gone out of the Way. But we 
ſhall, in the Method of our Evidence, produce you 


hat W Mr. Fowler, the Perſon to whom this Letter was 


eſe handed, who will give you an Account of this Let- 
the W ter, and then we will produce this Letter. To which 
ed, End, we muſt humbly beg the Favour of a Worthy 
o, Member of this Houſe, Mr. Vernon, who bath this 
re Letter, that it may be produced, and ſhewed to Mr. 
er i Fzuvler. c 
| Mr. Vernon. Sir, J received your Order to bring 
nd W the Letter that Sir Fob» Fenwick wrote, while in Cu- 
ne ſtody at Rumney, which was ſent up to me by Mr. 
Maſcal, who had it of Mr. Fler. And if you 
pleaſe, I am ready to deliver it. e 
Mr. Speaker. Who ſent it to you? 


- 
k 


Mr. Vernon. One Mr. Maſcal, a Juſtice of Peace 
of Rumne. | | 5 . | 
Sir Tho. Powys, I hope now we ſhall make an 
Objection to this Letter, with good Authority, 
Surely for them to produce a Letter, as Sir John 
Fenwick's, is not to be allow'd as Evidence, unleſs 
it was proved that he wrote it, becauſe that ſort of Evi- 
dence was particularly taken notice of by Parlia- 
ment: And Judgment given upon that fore of Evi- 
. dence, by Compariſon of Hands in the Caſe .of 
Mr. S:dney, and the Act of Reverſal of his Attain- 
der, does declare it to be illegal Evidence. This 
is ſuch an Authority, as, I hope, will bear no Diſ⸗ 
pute. And the Courts of Meſtminſter Hall, have 
' ſince thought it ſo ; they 1. ſo adjudge in the Fu 
RV 4 e 0 
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of Crosby, who was Tryed the other day in IVeftmin- Il acc 
TT OT OT an, nt 

Sir Barth. Shower. In this Objection we have the NM. 
Opinion of inferior Courts, and the Parliament IW #: 
too; for the particular Evidence Mr. Si4ney was col 
Convicted upon, was a Paper found in his Cloſet, N cor 
and proved by fome who pretended to know his 
Hand. We do therefore humbly oppoſe this Evi- chi. 
dence, It being in the Caſe of the Life of a Man; Wrer 
and the King, Lords and Commons, having de- the 
clared, That this ſort of Evidence ought not to be MER 
allowed And therefore, I hope, you will not pro 
allow it in this Cale, 3 „ 

Sir Te Powys. I have a Copy of the Bill for the 
reverſing the Attainder in my hand; and it ſays, Inis 
The producing a Paper found in the Cloſet of Mr. Sid- that 
ney, which as nos proved by any Witne(s to. fro1 
be his Handwriting, &c. And, we hope, if in the for 

Judgment. of the Parliament that was not thought and 


reaſonable Evidence to Attaint him, this will not Ha. 
be thought reaſonable in Parliament to Attaint this it k 
T Eh. 55 3 duc 
Mr. Serg. Gould. As this Caſe is, we hope this lon: 
may be a concurring Evidence, It will be plain you 
upon the Evidence we ſhall give, "That Webber was you 
with Sir Jobn, and taken with him; and at that Mind 


time this Letter was handed by him over to Fowler, Jud; 
to be carried to Sir Foby Fenwick's Lady. Now, 0 


Sir, we humbly offer it to your Conſideration, ken, 
How far 'tis available, and what Operation it will dat 
have? Whether in a Caſe of this Nature, theſe two \ 
being taken together, and Webber delivering this er 
Letter to Mr. Fowler to deliver it to Sir John Fu- NV 
wich's Lady, and the import of the Lady concerning i fi 
Sir Jobn Fenwick for his Acquittal, you will not Mei 
ſuffer it to be read? Tis not to Charge him with a N 


Treaſon, for that was the Caſe of Mr. Agernoon Sidney; 
it do's not prove a Crime upon him; but if you, 
pleaie we can prove that Sir John Fenwick han- 
| | Eo dead 
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ded this Letter over that it might come to his Lady, 


by which he defired his Lady ſo far to work the 


Matter, That ſome Fury-man "might - be found to 


flarve the ref, and ſtand out for him. If we 


correſponded with Sir Fobn, and was with him. 
Mr. Serg. Lowell. bh humbly beg one Word in 


could produce bb we would. *Tis plain, Webber 


this Matter. The Counſel on the other fide do 


yery well know the conſtafit Practice is, That in 
the Caſe of a Deed or Will, let the value of the 


Eſtate be what it will, it the Witneſſes can't be 


produced, or are gone beyond Sea, they always 
admit Evidence by Compariſon of Hands. But for 
the Caſe of Mr. Algernoon Sidney, there is no doubt but 


his Attainder ought to have been Reverſed, becauſe 
that Attainder was upon no other Evidence, but 
from a Paper, that he himſelf did fay, was only 
for the Exerciſing of his own Ingenuity and Parts; 


and proved only by the Compariſon of Hands. 
Had there been any orher Witneſs to corroborate it, 


it had altered the Caſe. In our Caſe, we do pro- 


duce the Letter, not for the Cohvicting of the Pri- 
loner at the Bar, but we are humbly to lay before 
you all the Matter of Fact. It will be worthy of 


your Conſideration, what you will think fit to take, 


and what to reject, that is a Matter for your own 
Judgment. We produce this Letter for this Purpoſe, 
to ſhew you, That after Sir John Fempick was ta- 
kn, he apprehended his Caſe to be ſo Deſperate, 
that he uſed theſe indirect Means. N 
Mr. Speaker, What mean you by that? This Let- 
er came froͤm Mr. Fowler. | FR A 
Mr. Serg. Lovell. Here is Mr. ' Fowler that receiv'd 


vick. 


Mr. Speaker: Shew Mr. Fowler the Letter. 
ad ſhew'd Mr. Fowler the Letter. 


t from Webber, in the preſence of Sir Jobn 'Fen- 


Accordingly the Clerk went down to the Bar, | 


Mr, Speaker. 
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Frances Farrer, at the Counteſs of Carliſſes in Sh 


= {Gf 58 ) 

Nr. S Speaker. Do you know that Paper ? 

Mr. Fowler. Yes, Sir. 

"Mr. Speaker. Where have you ſeen it before? 

Mr. Fowler. I had it from one Mebber, th 
was at Ret,” about the 1 3th of June, as I n 
member. 

Nr. Speaker. Was that the Time chats Sir Jol Fen. 
wick was Seiz d? 

Mr. Fowler. He was then at ee Mr. Wh 
zer, J was told, had ſome Acquaintance with mz 
and deſired to ſpeak with me. I went to him, and 
| he was riſing, and when up, ſays he, Mr. Fowler 
I would deſire you to put a Letter into the Poſt 
fays he, There is no Hurt in it, it is directed to Mu 


Square, and when I had deliver'd it he deſired ne 
to come to him a gain. 


Mr. 5 peaker. Dig you come to him again 5 1 
Mr. - tara. y. Maſcal of Rumney ſent for mel * 
to his Houſe, and 45 me, That he had heard tha Jo 
I had received ſome Letter from Mr. Webber ; an, 
when he had open d ir, and ſaw what it was, f _* 
thought fit to ſend it up to the Secretary of State I ©" 

and I made my Mark an it, that I might knov pos 
it again. | Ha 


Mr. Speaker. Have yep: made your Mark 04 
it? 5 
Mr. . Frwler. Yes, Sn But 
Mr. Ser Lovell. I. deſire he may be Abel, We it 
ther Sir Fw Fenwick was not in the ſame. Room 

when Mebber delivered it. 


Mr. Frwler, Yes, but I queſtion whether ht -& 
ſaw Mr. Webber give it; for he delivered it privately 555 


as thought. 8 
Mr. Speaker, Was Sir Fobn | in the Room then F is 
Mr. Fowler. : Yes, Sir. | | 


bps for 
Mr. Speaker. Can you ſay any thin more of Sl 1 
* Jobn 's rowlidee of that Paper? a 6 ws 


Mr. Fowler. No, 1 know no more, 


Mr. Ser a. 


(19) 


ker, becauſe perhaps it may be ſome Objection 
and expected that we ſhould give, an Account, of 
Webber, We will call a Witneſs, that we have done 
zur utmoſt to find him out, ., Tg 


Members, No, no. 
offer is, That this Proof is ſhort, of that which in 
the AR of Reverſal: of the Attainder of Mr. Sidney, 


and proved by Compariſon, of Hands, and yet for 
all that, this ſort of Evidence is condemn'd by this 
act of Reverſal, as illegal Evidence. This Caſe 
before you, comes ſhore of that: for here is no 
Proof by Compariſon of Hands, nor that it was 


Witnels ſays, he did it in a private manner. 

Sir Barth. Shower. With ſubmiſſion, this Let- 
ter could not be Read in any 'Place whatſoever, 
againſt Sir 7obn Fenwick, in a Civil Cauſe ; for 


Hand-Writing, by Compariſon of Hands. 


But that we ſhall deſire is this. We have now done 


thy Member, Mr. Vernon, to give an Account what 


- 


Ingenuous Confeflion, _ 5 
Sir Tho. Powys. I am of Counſel for this Gen- 
W tleman at the Bar: for his Life, for his Fortune, 
of for All chat he hath in the World. "= 

this Gentleman's Caſe, but ttis a Cafe that may 
be of Great Conſequence in all future Times. I 


Government, pretending ſtill to make a Free and 


51 
— 


? 


Mr. Serg. Gould. If you pleaſe then, Mr. Spea- | 


Sir 7ho. Powys. 5 That which * 3 was going to 


is admitted to be no Proof againſt him; for the 
Act recites that a Letter was found in his Cloſet, 


in the Poſſeflion of Sir Jobn Fenwich: But only that 
a Perſon in the Room, without the Privity of Sir 
John Fenwick, deliyered it to another, and the 


eren in that Caſe they muſt prove it to be his 
Mr. Serg. Gould. I think not to inſiſt upon it. 


with our Evidence, only we ſhall deſire the Wor- 


= thr - _ Yi * a 8 2 2 
Nr 


was the Reaſon, why Sir Jobn hath not been Try- : | 
ed; for indeed, he hath very much Trifled with the 


"Tis not only 


eve, a5 'ewas my Duty, Attended for at lealt theſe | 


4 
— — 7 3 0 a — 
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„%%% 
12 Hours, either in opening the Matter, or by pro- 
ducing ſuch Evidence, as we hoped we did fairly 
Object to. Sir, there are ſeveral Things offer d 
on their Parts, which 'I confeſs we little expected, 
and which will require ſomething to be ſaid to; 
and I have a great deal to offer on the Behalf 


Fa 


- 
* 


of Sir Fobn Fenwick, both as to this Method that 
is taken, and what is alledged in the Bill, and 
What is contained in the Indictment upon which 


the Bill is founded, wherein I defire to be Heard; 
and ſince you have been pleaſed to Allow us to 


be Counſel for him, I am ſure we ſhall have 2 


till to Morrow Morning ?. | 


Sir Barth. Shower. © I beg your © Favour in the 


fame manner, and to the ſame effect as Sir Thomas 


Powys hath done. There are ſeveral Things offe- 
red in Evidence which. are new to us Lawyers. We 
do not deſire time on behalf of the Priſoner by 


way of Delay; but in reſpect of the newneſs offer 
the Matter and the length of the Proceedings, and 
that we may make that Defence that is incumbent} 
upon us in diſcharge of our Duty to the Priſoner. 


Mr. Speaker. 


Mr. Speaker, : Gentlemen, you muſt withdraw. 
And being withdrawn. _ 


ro. Mr. Smith. I. would rag?” abs an. opportunity to 
fy any Man to practiſe with Witneſſes, to hinder the 
rd Truth of the Matter appearing, after they. have 
ed, I beard the Evidence for the Bill. I would know. 
to; Ml what Liſt of theſe . Witneſſes : Sir Fobn Fenwick hath 
nal given in ? TEEN 1 PR 85 „ N 
hat Mr. Speaker. You did make an Order, That 
dr John Fenwick. ſhould deliver in a Lift of his 
ich Witneſſes 5. but I believe he did not ſend any Lift 
rd; to any Body upon that Account, for I have made 
to no Order for any. s 3 3 . 

> al Lord Coningiby. T am convinced that you are oh- 
eat Iliged to fit ſo long as to hear the Witneſſes on 
the both | ſides 3 and therefore my Motion is, to call 
"pe in the Counſel, and ask them, if they have any 
id, N Evidence to produce, but I do defire the Coun- 
on. — max not go on to make their Obſervations to 
Ky Sir W alter 7 gung. I. think you are rightly mov'd 

hat by that Noble Lord, that ſpoke laſt. I think if 

ing dir 7 obn Fenwick | hath any Evidence to produce, 

ath Ne ought to produce it now, and that you. ought 

INrot to give him time till to Morrow Morning to 

ng produce that. i 1 

Mr. Speaker. Is it your pleaſure that Sir John 
Fenwick, and . the Counſel, be call'd in, and told 
That . che Houſe do expect, if they bave any Witneſſes, is 
that they do Examine them to Night, but as to their 
Obſervations the | Houſe will give them Time till to 
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Morrow Morning: | 


& 
F m oo. A wir wer. > 
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. 
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on 


{hall know the ſenſe of the Houſe. 


ther Time. As to the Record, that.) cant well bel, 
falſified, though I believe in à matter of this mo- 


* - 
* A ' 
m 4 > 3s. 2 


any Witneſſes to produce? And to let you know, 


That if you have any Witneſſes to produce, they 


pee you ſhould. produce and examine chem to 


4 N 1 AW 6-4 „ e 17: ; 4 
NISht. 


Sir , Tho. Powys. Sit, T would acquaint you with y 


all the . openneſs that becomes me on this 'Occa- 
eee, e et 
ſion. I muſt confeſs, we häve not any Witneſ. 


ſes that we propoſe to call; but when we come 0 


60 ſheak to the Mater, we hope to give you ſome | © 
Satisfaction as to that; but at' preſent, we have 


no Evidence to produce, unleſs it be a Copy oſ 
a Record. 7 POS e r FRLLY e 5 ES | * 5 is. 4 
Mr. Speaker, Sir, if you pleaſe to withdraw, you 


„„ Menon thy wthi#ep oo 
Mr. Chanc. of the Excheq.” I ſuppoſe fince the Gen- 
tlemen have no living Witneſſes to produce wh 
Night, you will not think fit to receive them at by 
ary other Time, for 'tis giving them too much 
Advantage; and the whole Meaning of the Ch de. 
cam of the Counſel, is only to et Time to Reply, 15 
Mr. H. having heard the Evidente. And now I in, 


have mentioned him, give me leave to tell you, 


That I think yu can't riſe without taking ſome ** 


Notice of him. T*think there is as plain a Subor- - 
nation prov'd in D. as can be, by one Rowe, and} 7 
when you have heard ſuch a Character of a Man, % 
and there is tio, other Evidence that he can Soli to 
cite, I think you dught to take care, that he be 
forthcoming, and that he ſhould be taken into 
Cuſtody. I think you may give the Counfet far- 


ment, where the Government is concern'd, there 
never was ſuch a Proceeding by the Counſeh a 
this has been to entertain us 6 or 8 Hours toge 
ther, by Delays. 22 ent, en een eee e 
Mr. Smith, I ſuppoſe before yon hear ar Thift 
to D. you will do ſome thing as te rceh. 
: e 8 puttin 


% Attend to Morrow Morning. 
5 N Twelve a Clock. | 
5 9460 „ ir 17. die Novididbings 16967 0 25 5 


ein) - 

putting this Caufs off to another day, 1 humbly 
17 that you will 90 on this again on Wea 
neſday. 


Sir H. Hobert. When is proper to go upon 


Ways and Means; I ſhall come into it: But while 


this is upon your hands, I believe you will ne- 
rer get heartily into other Buſineſs: And theres 
fore I humbly move you that vo will go. upon 
this to Morrow Morning. _ 

Ti hereupon the Houſe came to theſe leine . 1 

Reſolved, That this Houſe will proceed farther 11 
Relation to this Buſineſs of Sir John Fenwick o A 
row at Twelve a Clock. 


Ordered, That Sir John Fenwick be a 51 
Newgate, and brought again to tbe Hoaſe to Morrow 


at Twelve a Clock, 

Ordered, That the Bill be Raad a Second time 4 
Morrow Morning. 
Mr. Ruſſel T am unwilling © to -eroubler! Gen- 
tlemen at this time of Night: But I would 
know, Whether, when Sir John Fenwick is called 


per? 
Members. No, no. | 
The Counſel were ele in, and widow again. 


. * 


Reſolved, That: this Houſe being informed fler the : 
" Counſel for Sir John Fenwick have no living ' Witneſs | 


to” produce, except to prove 4 Record, that this Houſe 
will” not bear a Witneſſes, co, hs in relation fo * * 


Record. it 
"Ordered, That Mr. Dighton- 
Half an hour 4 45 Ten ar 
2 


Adjourned till to Morrow / — time 7 


72 4 


-"Opaered; That the Sergeant do go with the Mace 
into Weſtminſter Hall, and the Courts there, and 


Je Court of Requeſts, 


in, you will ask him any Cueltions upon that Pa 


foe it Was - 


and Summon the Mem - 
ber; | 
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chat is poſſible, in a Caſe of this Nature. 9 
The things I ſhall inſiſt upon, will be upon Three 


I hope) may be of weight, in Oppoſition E 
7th N | a | | | them. 


— 


_ ( 144 ) | 1 
lers there, to Attend the Service of. the Houſe im me⸗ 


diately. 1 F 
Sir Fobn Fenwick and the Counſel of both ſide; 


were called in. 


Mr. Speaker. Sir Tho. Powys, you that are of Coun- 
ſel for Sir Fobn Femwick, the Houſe Agreed laſt Night, 
to give you time till to Day to make your Obſerva- 
tions upon the Evidence that hath been given. 
Sir Tho. Powys. Mr. Speaker. I am of Counſel 
for Sir Jobn Fenwick, who now ſtands before 
you upon the greateſt Concern he can have in 


this World; and as. * been pleaſed to Af: 
e 


ſign us to be of Counſel, for him, and I muſt 


. . own have very favourably heard us hitherto, fo I 


ſhall think my ſelf very unfortunate if I ſhall let 
fall any Expreflion in his Defence, that ſhall. ſeem 
indecent, and give Offence to this Houſe, for 1 
am ſure I have no intention to do it; but on the 
contrary to behave my ſelf with all the Deference 


* — 7 
- 
5 Li 


Heads, Erben! | x 12 
Firſt, The Manner of Proceeding, and Method 


that hath been taken in this Proſecution. 


Secondly, J ſhall take notice of thoſe things that 
are alledged againſt him in the Bil, upon which he 
is to make his Defence. Onda : 

In the Third Place, I ſhall beg your Favour, 


to Obſerve what ſort of Proofs they have offered 
on the other ſide, and which they call Evidence. 


As to the. Fir} Matter, I muſt intreat the Fa. 
your: of you to be thus underſtood, That when 
I fay any thing in Relation to the Manner of 
Proceeding, I do not ſpeak in Oppoſition to the 
Power of Parliaments; for I know very well, 
that our Lives and Eſtates, and all that we have, 
are ſubhject to Acts of Parliament; but I hope 
von will permit me to offer ſome Reaſons, which 


i 


n 
the Exerciſing of that Power in the way you are 
now going. No Body can ſay, but when an Act 
of Parliament is paſſed, though the Party con- 
cerned may think it was upon hard Terms; yet 
when it is become a Law, it is not to be Oppo- - 
ſed. I can't ſay, but thoſe Perſons, who in the 
laſt Seſſions of Parliament, were Impriſoned by 
an Act Ex .Peſt Fafo, and ſubſequent. to the Fact 
Complained of, yet when it was paſſed into a 
Law, they were Legally Detained: but, I hope, I 
may take notice of their Caſe, as ſome kind of 
Reaſon againſt this, to the end that thoſe Laws 
may not grow familiar, that they may not eaſily 
be obtained; becauſe Precedents generally grow, 
and as that Law Ex Poſt Facto, extended to Li- 
berty, ſo this extends to Life: one Precedent is 
apt to beget another; and therefore ſure you will 
be careful how you give Precedents, eſpecially in 
Caſe of Lite. . | | 

The Hrſt Thing I Obſerve is obvious, That 
is, the Perſon who is to be Sentenced by this 
Bill, is forthcoming, in Order to be Tryed in 
the Ordinary Method of Juſtice. He is not on- 
ly Indicted, and actually under Proceſs, but he 
hath Pleaded, and he is ready when his Maje- 
ſty in the Courſe of Juſtice ſhall call upon him 
to undergo his Tryal ; and either there is ſuffi- 
cient Evidence, legal Evidence againſt him, as the 
King's Sergeant inſiſted there was, and if ſo, then, 
under favour, there is no Reaſon but he ſhould 
have the Benefit of an Ordinary Tryal, which is 
the Birth-right of all the King's Subjects; or there 
is not ſufficient Evidence againſt him, and if 
there be not, it will be a good Reaſon againſt 
making a Particular Law for taking away his 


Life: For, we think, nothing can be ſaid for this Bill 
but want of Evidence, and that, to my underſtand- 


ing, is 2 very odd Reaſon. 


1. . 


EE 

Sir, I would not ſpend the time in taking no- 
tice, That the meaneſt Subject is Entituled, by 
being born in this Kingdom, to be Tryed by a Ju- 
ry, where there are thoſe juſt Advantages that can't 


be had in another Caſe : There is a Liberty/of Chal- 


lenging 35, without ſhewing any Reaſon, and as 
many more, as he can any way Object to, with 
| Reaſon. The Witneſſes are upon Oath, and 
all the. Proceedings are by certain known Rules 
and Methods, not only by the Statute of Magna 
Cbarta, but by the Common Law of Eng land, 
much more Antient than that Statute ; and though 
the Proceedings therein, are ſuch as a Criminal 
may ſometimes*eſcape z yet the juſt Advantages are 
- fo much beyond any thing of that Nature, that ! 

hope we ſhall never complain of that Antient Courſe 
of Proceeding by Jury. I am ſure it is the Honour 
of our Government, the Mark of our Freedom, 
and Envy of our Neighbours, and, I hope, that 


Method of Tryal ſhall never be laid aſide, though Ft 
ſometimes it may not have the effect that is deſired þ 


by it. 1 FE 
would take notice to you. That in a Caſe of the 
greateſt Crime, and moft Notoriety of Fact, yet 
the Perſons concerned in it were brought to their 
Tryal. The Regicides, who did not fly, but were 
found upon the Reſtauration of King Charles II. 
though their Treaſon had the worſt effect even in 
the Murther of the King; yet nothwithſtanding, 


though the Fact was fo notorious, thoſe that were 


found upon the Place were admitted to their Tryals 
in the ordinary Courſe of Juſtice, although at the 
ſame time there was a Bill of Attainder againſt ſome 


that fled, and ſome that were dead, and fo could 


- ” 


not be Tryed. 
IT would, with 


.. from depriving Perſons of their ordinary Tryals, that 
whereas the Common Law of England 


your Favour , likewiſe obſerve, 
That the Parliaments of England have been fo far 


ys, that II wi 
Perſons © 


ted to their ordinary Tryals. 


01479 


Perſons Gut lawed for Treaſon. and Felony, if 


taken, ſhall be put to Death without Tryal, yet 
the Parliament, in the Reign of Ed. VI. made a 
Law, providing, That Criminals that returned with- 
in a Year, according to that Act, ſhould be admit- 

Sir, all along, the Statutes run in favour of Try- 
als. There are no leſs than Two Acts of Par- 


lament in the Reign of Ed. VI. in the Firſt and 


Fifch year of his Reign, That ſay, There ſhall not 
be leſs than Two Witneſſes againſt any Perſon for 
Treaſon: And I hope I ſhall never ſee a Law 
made ſo much in Oppoſition to thoſe Acts, as 
that a Perſon ſhall be ſentenced to Death without 


ſo much as one Witneſs, as I ſhall ſhew by and 


by. 


Perhaps it may be thought Extraordinary, that 


in this fame Parliament that paſſed a Bill for regu- 
lating Tryals in Caſes of High Treaſon, requiring 


two Witneſles with great ſtrictneſs, and giving fur- 
ther Advantages to the Criminal than ever were 


before allowed, An Act ſhould paſs to put a Per- 
lon to Death, without any Tryal at all. And let 


Bill. | 5 e ; 
Sir, I take it, with humble Submiſſion, That 
the preſent Caſe is not at all to be likened to moſt 
of thoſe Bills of Attainder that may be Cited 3 


thoſe, when they come to be looked into, will be 


found eicher to have paſſed againſt ſuch Perſons as. 
fled from Juſtice, and therein they only purſued 
the Rules of the Common Law, . which allowed 
them to be Outlawed, and by Conſequence to be 


Attainted, and the Parliament therefore, in At- 


tainting them, did but the ſame Thing, and there- 
in there was nothing done Extraordinary. True 
it is, That where Perſons have been forth. coming, 
here have heen ſome few Bills of Attainder: But 
will preſume to ſay, they are never mentioned 
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any one compare the Preamble of that Act with this 
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without heavy Cenſures, and a great Complaint a. 


gainſt them. | 
This Caſe is not like the late Inſtance of the Bil 


of Attainder againſt the Duke of Monmouth ; for 
though he was preſent in the Kingdom, yet he was 
in direct Oppoſition to any Method of Tryal, he 
was in Defiance to all Courts of Juſtice : But here 
is a Perſon who ſabmits himſelf, and hath Pleaded, 


and ſtands ready to be Tryed, and, I hope, I may 


take notice, to take off all Prejudice that may be 
raiſed, That this Gentleman, though he was of the 
Parliament that paſſed that Bill, yet he was not 
in Town, till at leaſt a Month after the Bill was 
Paſled. 7 | 3 WE 
I do Agree, there are ſome Caſes where Perſons 
have been Attainted without being admitted to be 
Tryed. In the beginning of the Reign of Ed. III. 
Roger Mortimour was Attainted, and Executed, 
without being Tryed ; but 28 Edw. III. it was 


Reverſed, becauſe he was not brought to Judg- 


ment according to the Law of the Land, 1 Edu. 
III. The like in the Caſe of Edmund Earl of Arun- 


del: But 4 Edv. III. Richard his Son, Petitioned in 


Parliament, ſetting forth the Proceedings to be a. 


gainſt the Great Charter, and inſiſting, That there 


ought to have been due Proceſs of Law, and he 


was then reſtored in part; but 28 Edw. III. there 


was an Act of Reverſal, Declaring, That it clearly 
appeared, that the ſaid Edmund was unduly put to 
Death, and that the Statute by which he was At- 


| tainted, was Void, Erroneous, and Null. There 


is an Inſtance in 32 H. 8. Co. 4. Inſt. fol. 37. of The 
mas Cromwel Earl of Eſex, who, though he was in 
Cuſtody in the Tower, yet he was Attainted with- 
out _ Tryed: But the Words of my Lord Coke, 
are as follow, Auferat oblivio, fi poteſt, ſi non ut. 


cumq; ſilentium tegat. For the more High and Ab. 
ſolute the Juriſdiction of the Court is, the more juſt 
and Honourable ought. it to be in its n, 
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and to give Examples of Juſtice to Inferiour Courts. 
And he adds further, to the end, as I apprehend, 
That the Rehearſal of this Attainder may be of 
was 10 ill uſe: I am, ſays he, confidently perſuaded, 
he ſach Worthy and Honourable Members, ſhall from 
ere time to time be of both Houſes of Parliament, as never 
ed. any Attainder, when the Perſon is forth-· coming, ſhall 
3 ay be bad hereafter, without hearing of him: Which 
be I. underſtand to be, without Trying of him; and 
the is memorable, what my Lord Coke recites, That 
* who thus died, attempted the like againſt ano- 

ther. V 
2 0 There is another Caſe of Thomas Seymour, Ad- 
ons miral of England, who likewiſe was Attainted by 
Act of Parliament, and as it appears, without Ex- 
77, eccution. You have an Account thereof in the Se. 
cond Part of the Hifory of the Reformation, fol. 98, 
0x 99» 100. whither I will refer you, only to read 
1- the Sentence of the Learned Author, there Pro- 
5 nounced againſt it. The Latter Caſe is, that of 
„ my Lord Strafford, which every Body knows. I 
A mall, as the beſt Account of that Matter, crave 
L leave to read the Words of the Parliament in 
re the Act of the Reverſal, I will not trouble you 
he with reciting the whole, but only read the begin- 
re ning, and ſome part thereof in another place. 
Iy Whereas Thomas, late Earl of Strafford, was Impea- 
off ed of High Treaſon, upon pretence of endeavouring to 
2 Sab vert the Fundamental Laws, and called to a Publick 
re £24 Solemn Arraignment and Tryal, before the Peers in 
| Parliament, where he made a. particular Defence to every 
in Article Objected againſt bim; inſomuch, That the Tur- 
| #ulent Party then feeing no hopes to effect their unjuſt De- 
, 7775 by an ordinary Way and Method of Proceedings, 
Ty id at laſt reſolve to Attempt the Deſtruction and Attain- 
b. er of the ſaid Earl, by an A of Parliament, to be 
therefore purpoſely made to Condemm bim upon Accumula- 
|| five Treeſon——— And then it goes on to ſhew, it 
was carry'd by the Tumult of the People, and 
| Þ 3 c hen 


then follows — And to the end that Right be dene to 
the Memory of the Deceaſed Earl of Strafford aforeſaid ; | 
Be it further Enacted, That all Records and Proceedmgs * 
F Parliament relating to the ſaid Attainder, be wholly 
Carcellet and taken off the Fyle, or otherw:ſe Defaced and 
Obliterated, to the intent the ſame may not be viſible in 
| after Ages, or brought into Example to the Prejudice of 
[if any Perſen whatſoever. So that the Parliament that 
* Enacted that Reverſal, did Conſider thoſe Proceed- 
1 ings as very Evil and Unjuſt, and was not willing 
1 there ſhould be any Remains of ſuch an Example co 
1 8 future Ages. „ 25 
Sir, having made theſe Obſervations as to the 
| Manner of Proceeding I come now to that which 
is the Subject Matter-of the Bill at preſent before 
vou, and which we take to be the Charge againſt 
Sir Jobn Fenwick: I muſt crave leave to Obſerve , 
That in all Courts of Juſtice, where any Perſon is 
\ccuſed, he is to make his Defence Secundum allegata 
robata : Tis not enough that a Matter is proved, 
if it be not alledged; nor that it is alledged, if it 
be not proved: But if it be both alledged and pro- 
ved, then it is a full Charge, and requires an An- 
ſwer. It is not only the Law of England, but I 
believe, of all Nations, and where ever any Perſon 
is to make his Defence, eſpecially in Capital Crimes, 
that to which he is to Anſwer muſt be alledged a- 
gainſt him, from whence I ſhall Obſerve what is 
alledged againſt. Sir John Fenwick, for, I hope, 
we are not concerned to defend him further than 
as to what at this time he is Charged with. This 
Bill of Attainder, as it is drawn, and now ſtands 
before you, doth not ſo much as alledge, or ſay, 
That Sir , Fob» Fenwich is Guilty of the Treaſon 
whereof he was Indicted, and that hath prevented 
us from producing. Witneſſes to that, and ſeveral 
Matters which, the King's Counſel have entered 
upon: For though you have permitted them to 
Ezamine Witneſſes to ſeveral things quite out of the 
B N!!! M4 


- . F WY 


4 ww Ac  £i##d ann wm we? rc... ..T—_ 4 a+ aww XAws 9 ww. R . ca Wat cos a 


i - 


* 


/ 


(1) 
Bill; yet, I hope, you are not come to any Re- 
ſolution, That theſe Matters ſhall: be thought fa- 

tal to Sir Jobn Fenwick, that are not fo much as 
alledzed againſt him. We do not therefore think 
we are bound, or ought to follow them in thoſe 
things that are totally out of the Bill; and there- 
fore his being Guilty, is not now the Queſtion, be- 


| cauſe ?tis not a Charge upon him. 


The firſt, thing that is alledged in the Bill is, 
That Sir Jobn Fenwick was Indicted at the Seſſi- 
ons, for that which is laid in the Indictment to 
be Treaſon (by and by I ſhall crave leave 
to be heard to) and, I think no Body will fay 
this alone does require any Anſwer, further than 
to own the, Fact or deny it: And we do Ad- 
mit that he was fo Indicted. I need not labour 
much to clear him of the Conſequence of that 
afone; for very often Innocent Perſons have been 
Indicted and Accuſed, (for an Indictment is no 
more than an Accuſation) and this Bill, as TL 
have obſerved, doth not ſay he is Guilty. When 
the Bill hath recited. that Matter, it proceeds to 


take notice, That he by ſome unfair Prevaricati- 


ons (for ſo I agree they were, if the Facts alled- 


ged in the Bill are true, which by the way 


hath not been yet proved, by producing any one 
Witneſs) did obtain the King's Clemency to put 
off his Tryal, in expectation of an ingenuous Con- 
feſſion, which the Bill takes for granted he hath 
prevaricated in, by Charging ſeveral Perſons of 
Honour and Fidelity with Matters of a high Nature, 


only by Hearſay, and by uſing other unfair Ar- 


tifices to put off his Tryal. How far it is made 
out, that I muſt ſubmit to you, we think at preſent 
there is no proof of it, and by Conſequence 
we are not concerned to anſwer it: But had they 
2 it as fully as it is laid (though far be it 
rom me from excuſing ſuch a Behaviour) yet 


when a Criminal is to be Tryed for that which 
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will be of fatal Conſequence to him if he 6 
Convicted, no Body can ſay it comes near Treaſon, 
by unfair means, to contrive to put off his Tryal. 
The next Thing the Bill recites is, That one 
of the Witneſſes who might have been produced 
againft him upon his Tryal, if ic had proceeded 


as was intended, is ſince withdrawn. I can't ſay, 


but Goodman is withdrawn: : Bur as the Bill does 
not ſo much as alledge, That it was by the 
Means or Procurement, no nor Privity, of Sir 
Ia Fenwick ; ſo from thence that part of the 
ill Charges no Offence home to Sir Fobn Fen- 


* wick : For in Caſe the ſame Witneſ had hapned 
to have dyed by the Act of God, It would not 


have been ſaid to have been a good Reaſon for 
this Bill of Attainder againſt Sir Jobn Fenwick, un- 
leſs he had contributed to it. 


From theſe Premiſes follows the Enacting pact, | 
That Sir Fobn Fenwick be Attainted of High Tiea- 


ſon ; and in future Times the Act muſt be ſup- 
poſed to be grounded upon the Inducement to it. 


And I humbly ſubmit it to yon, Whether this 


Bill Condemning him for High Treaſon, u 
ſuch Recitals, will be thought to be reaſonable? > 


"Theſe being the Allegations of the Bill, I will 


now, with your Favour, come to that which 
they on the other fide do call Proofs ; and I muſt 
humbly obſerve to you, and ſubmit it to your 
Judgment, Whether in a Caſe where a Man's 
Life is to be taken away, by a ſubſequent Law 
made on purpoſe for him, the Proofs in that 
| Caſe ought not to be much more Evident, 
than if he were to be tryed by a Law already 
in Being? In my poor Apprehenſion (J ſpeak 
it with all Submiſſion to you, Sir,) It would be 
too much at once to make a ſubſequent Law to 
condemn a Man to Death, and to do it upon 
doubtſul and uncertain Evidence, or rather upon 
no Proof at all. "Nothing could Excuſe ſuch a 

Law, 
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Law, but an undeniable Proof of the Fact. And 
therefore ſurely the Poſition we find of M.. St. 
Jobn's, in my Lord Strafford's Caſe, is of moſt 


4 
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e dangerous Conſequence. I am afraid none are 
se if that be admitted, That a ſubſequent Law 

i Jmay take away a Man's Lite without Any Evi- 
„ dence, other than the private Opinion or Conſci- 
s ence of every particular Law-maker. He is plea- 
e ed fo to aſſert, That it may be done as in Ruſb- 

r vort h's Hiſtory of that Tryal, fol. 677. I am ſure 
e if this be ſo, no Man knows how long his Life 

- Wis his own: I hope this Doctrine ſhall never be 
d Followed or approved. Sir, we have the Happi- 
t Ineſs to live under an Eſtablichmene that every 


r Man does, or may know the Law he is to go 

- by ; Every one is; bound at his Peril to take notice 
of the Laws, and to act accordingly, becauſe they \ 
„ [may be known, but at this Rate none but Prophets 
can live among us. | 8 

7 In the next place, I would obſerve what Courſe 

. they have taken in their Evidence who are the 

s [King's Counſel. * 3 | 

n | Firf, They have betaken themſelves to that 
which is not Alledged in the Bill; and we think 


— 
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at is not agreeable to a Courſe of Juſtice. 
h In the next place, to make out that they in- 
t Wiſt on, they have produced but one Perſon that 
r ſſkomes hither Viv Voce to ſpeak to it; and I muſt 
s [ſake Notice to you, That he is not upon Oath, 
know very well it is not your. Courſe in this 
t Houſe to adminiſter an Oath ; yet, I hope, that is 


o far from being a Reaſon why this Bill should paſs 
pere, without. an Oarh, that it is a good reafon why 
uch a Bill should not begin here. There is no Place in 
he World where a Perſon is ſentenced to Death wich- 
dut an Oath. In the Cafe ot my Lord Srrafford, the 
roceeding firſt was by way of Impeachment, and 

e Witneſſes had been firſt examined upon Oath 
a the 'Houſe of Peers, and that Bill of * 
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before a Juſtice of Peace: But he was not Exami- 
ned, and J muſt inſiſt upon it, That though you 


an inferior Court, ſo 1 hope, you will not allow 


ceedings here as their great Rule. Tis only whath 


EE. CO 
der takes notice of it, reciting that it had been 
fully proved, and by Conſequence, we may ſup. Wh 
poſe that they would not otherwiſe have paſled it, 

that being the Ground of their Proceeding * upon lf 6 
that Bill of Attainder : But for the Bill to begin Mc 
Originally in this Place, to form ſuch a Judg. In 
ment, the Heavieſt that can be pronounced againſt Wc 
a Man, a Judgment of Death, corrupting of his || 
Blood, and forfeiting all he has in the World; Nc. 
and this upon bare Allegations, without ſo much i 
as the Sanction of an Oath, is extreamly hard. Ww 


Mr. Porter is ſuch a Perſon, that T know not how Wjj/ 


he hath gained fo much Credit, that this Act Nat 
ſhould ms upon his Parol to take away the Life Nu. 
of a Man. He was lately of that horrid Conſpi- N ſu 
racy for the Aſſaſſination of the King; and thall co 
that Man who was fo lately of that villainous Whi: 
Diſpoſition to be ingaged in a Crime of that” 
Black nature, and not Convicted by his own NM 
Conſcience, but by the Danger he had run him - Not. 
ſelf into, not ſo much as Pardoned his Crime, the 
but at this time, if I may without Offence. uſe An 
that Expreſſion, Drudging for his Pardon, I ſay in 
ſhall this Perſons Life be taken away by his Parol ? aga 

Sir, the next Thing I would go to, is that Fhis 
(which likewiſe they call Evidence) which is an Ibec 
Examination, as they term it, of Goodman, taken Evi 


permitted it to be read, yet I did obſerve you 
did not declare it to be Evidence, but you were, 
I preſume, willing to hear all Things, and then 
judge what would be Evidence. And, I think, 
the King's Counſel did not preſs it further. Sir, 
2s this is not Evidence that would be allowed in 


it to be Evidence here; for then it is like to be ai 
followed by other Courts, who obſerve the Pro- 


Mr. Goodman 
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zen Wl Mr. Goodman thought fic to write down without 
up. being Examined. EL e 
ic, Sir, the next Thing they reſort to, is, What 
on Goodman Swore upon his Examination in another 
pin I Cauſe where Sir John Finwick was neither Party, 
Ig. nor Preſent. Sir, there are, I ſuppoſe, ſuch Rea- 
nit I ſons againſt that ſort of Evidence from natural 
his W Juſtice, that it is not admitted in any Court; be- 
d; ¶ cauſe there may be a weak Defence, or the Per- 
ich ſon chat {wears it againſt one, perhaps may not, 
rd. when Face to Face, have the Confidence to per- 
ow Wiiſt in it, in Caſe it be falſe againſt another, or 
Act Hat leaſt that Perſon; who was not a Party before, 
ifke when he comes upon his Tryal, may think of 
ſpi-Nſuch Queſtions as may go a great way to diſ- 
hall cover the Truth, may produce ſuch Evidence againſt 
ous WW his Credit as may overthrow it. e 
that] But if what is Sworn at one time againſt one 
un Man muſt be always taken for Truth againſt all 
im- others, the Tryal of one in the Company is 
me, the Tryal and Condemnation of all the reſt. 
ule ¶ And how contrary is this to a fundamental Rule 
ſay ſin our Law, That no Evidence ſhall be given 

againſt a Man, when he is upon Tryal for 
hat his Life, but in the Preſence of the Priſoner; 
an Ibecauſe he may croſs Examine him who gives ſuch 
ken Evidence, and that is due to every Man in Juftice. 
mi-ll But I would with Submiſſion inquire, How they 
you are ſure that Goodman would have ſworn this 
Matter again, if he was now forth-coming ? Be- 
cauſe he did ſwear ſo in Cook's Cauſe, is it ne- 


henfſſceſſary that he would ſwear fo again now, if 
ink, Pace to Face, with Sir Jobn Fenwick? No Bo- 
Sir, dy can ſay ſo poſitively and abſolutely; they 


only can imagine it, becauſe he once ſwore it, 
Wherefore it is probable that he would do ſo a- 
gain: Whereas, we may as well ſay, he did then 
ear it to fave his own Life, and having done 
hat. and found an Opportunity to get out 9s 
*- 55 the 
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the way, his own Conſcience put him upon flight, 
to prevent his doing of it again, and that might 
be the Reaſon for the withdrawing of himſelf, 


However, I inſiſt upon it, That there is no Proof 
that it was by the Procurement of Sir Jobn Fen- 
wick that he withdrew. The Bill does not alledge 
it, and the Proofs do not come up to it : Nay, 
there is nothing offered to ſuch Purpoſe, ſave, on- 


Ny that Mr. Porter was pleaſed to ſay, That ano- 


ther Man told him, that the 300 Guinea's he 
was offered, and 300 more he was to have recei. 
ved, were to have come from Sir Fohy Fenwick : 
But hearſay Evidence is to be rejected, eſpecially 
againſt a Man for his Life, becauſe every Man. is 


at Liberty to talk at large : But God forbid that 


that should be allowed for Evidence. TV oh 
The next Thing they went upon was what 


Mr. Roe faid, That Mr. Dighton, who by your 


Permiſſion is Solicitor for Sir John Fenwick, was 
inquiring of him what he could ſay to take off 
Goodman's Evidence: The Words I think he uſed 
were, What he could ſay to diſcredit Goodman 
Evidence, and, I hope, that does no way affect Sir 
John Fenwick. For it does not appear that he 


had therein any Authority from him; but tis 


only ſuſpected, becauſe he is now Solicitor for 


him, which he was admitted to after the time 
ſpoken of: But I take the Words to be nothing 


relating to Goodman's withdrawing of himſelf; but 
to enquire what he could ſay to diſcredit his Te. 


ſtimony, which ſuppoſeth he would appear, and 
imports the quite contrary of withdrawing him- 


ſelf: And if he had gone no further, I think 


there had been no Fault in that; for any Solici- 


tor may enquire up and down for the Advantage 
of his Client, and the Word Solicitor impors 


his Employment. As to the Offer Mr. Roe ſays 


he made him, of a very great Recompence 
How far he is Guilty of that, I ſuppoſe, he ca 
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give ſome Account, if you ſhould pleaſe to enter 
into the Examination of it, and as I find he does 
not doubt to clear himſelf : ſo that Sir Jobn Fewwick 
is in no ſort proved to be privy to Mr. Goodmary's 
withdrawing himſelf, much leſs to have had a 
Hand in it. 


There is one Thing more I would offer, and that 


is Grounded upon the Bill of Indictment preferred 


at the Old Baily againſt Sir Fobn Fenwick, That the 
Matter in the very Indictment that they have Read 
on the other ſide, as it is there laid, and as far as 
it hath been offered to be here proved, does not 
amount to Treaſon ; or, at leaſt, it hath been made 
a very great doubt, and by ſome within theſe 
Walls: But this I offer, with all Submiſſion, I 
have the Author in my Hand, who is à Perſon 
of Note of the King's Counſel, he hath furni- 


niſhed me with ſuch Arguments as, I hope, I 


may be admitted to put you in mind of without 
Offence.  _ 

The Indictment lays, That there was a Con- 
ſpiracy and Agreement to call in Foreign Pow- 
er, and to that purpoſe to ſend Charnock to France 


but the Indictment does not ſay, That Charmock 


was ſent, only that there was a Meeting, and 


an Agreement, and a Conſpiracy, to ſend him: 


So the Indictment does not Lay it as a Thing 
done, nor does the Bill Charge it ſo; but only 
takes Notice, That he, I mean. Sir Jobn Fenwick, 
was Indicted for Conſpiring and Agreeing to call 


in a Foreign Force, fo that this Bill does not 


ſay that Charnoch was ſent. And I appeal to 
you, Whether it be proved that he was ſent ? 
For Mr. Porter ſays no more, But that there was 


of a. Meeting at the King's-Head, and he named 


J Sir Jobs Fenwick to be one who was preſent; 


and there it was, he ſays, agreed, That Char- 
och ſhould be ſent into France. Now, if there 


was nothing more than an Agreement and Con- 
N ſpiracy 
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ſpiracy to do it, and no further Act, but ſuch 2 
Meeting to do it, but the Perſon was not actu- 
ally ſent, or at leaſt, not proved to be ſent; 
then, from this Learned Author's Opinion, I in- 
ſiſt upon it, That this is not a ſufficient Overt. 
Act of Treaſon. In the late Caſe of my Lord 
Kuſſel, whole Innocency is vindicated by this 
Author, he takes notice, That a Conſpiracy or 


Agreement to Levy War is not Treaſon , with- 


out actual Levying War; and of that Opinio 
was my Lord Coke, and my Lord Chief Juſtice 
Hales. A Conſpiracy or Agreement to call in 
Foreign Forces, unleſs actually done, or a Per- 
fon ; at leaſt, actually ſent, or fomething more 
than a bare 1 for that Purpoſe, is the 
ſame as a Confpiracy to Levy War. And in 
the Caſe of my Lord Rufſel, the Proof being 
only, That he, and gthers, met together, and 
agreed to ſeize upon the Guards, and Levy War, 
which he never actually did, it is inſiſted upon 
by this Author, That that was not Treaſon; for 
that Indictment went no further. And therefore 
my Author ſays, Show me where ſuch an Accu- 
ſation was ever agreed to be more than a Con- 
ſpiracy to Levy War? And that ſuch a Conſpi- 
Tacy was ever agreed to be Treaſon within the 
Statute of Edward. 3. till within theſe few Years. 

Sir, now I muſt humbly ſubmit it to you, Whe- 
ther this be any Thing more? And for the pur- 
- poſe you will pleaſe to conſider , What this pre- 
ſent Bill in Parliament, and what that Bill of In- 
dictment recited in it is: For it is not, that Char- 
noch was ſent into France to folicit Foreign For- 
ces; but only that Sir Fob» Fenwick was at a 
Meeting, where they did agree ſo to do. Cal- 
ling in Foreign Forces is Levying War, but 


Conſpiracy to Levy War is not Treaſon, unleſs 


it be actually done: A Conſpiracy to call in Fo- 
reign Forces is nothing more. And * I 


- 


IE. 
humbly infiſt upon ic, That neither by this Bill 
or by the Indictment recited in it, or the Proofs 
offered before you, any Thing is Charged, but 
only an Agreement at that Meeting mentio- 
ned by Capt. Porter, a ſingle Lerſon, and he not 
upon Oath, to call in Foreign Forces. For he 
only ſays further, That Charnock told him he 
had been in Fance. I ſhall not trouble you any 
ſurtther; we have not thought fit to produce Wit- 
neſſes, for the Reaſons I have offered: For that 
we do not find, that Sir 7ohn Fenwick throughj- 
out the Bill is Charged with being Guilty of 
Treaſon. and we are not willing to enter upon 
the Defence of a Matter not Charged upon him. 
J hope, Sir, you will not make a Precedent, 
That where a Perſon is Indicted, and ready to 
abide his Tryal in the ordinary Courſe of Ju- 
ſtice, as Sir John Fenwick now 15, that he may 
be taken out of the Hands of the ordinary Judges, 
and be brought to this Bar, to receive his Tryal here. 

A Matter of this Nature may be of very great 
Conſequence : We know at preſent upon what 
Ground we ſtand, for by the Statute of Ed. 3. 
we know what is Treaſon ;. by the 2 Statutes of Ed. 
6. and the late Act of T es we know what is 
Proof; by the Statute of Magna Charta, we know 
how we are to be tryed per legem terre & per Tudicium 


Parium, That is, a Peer by his Peers, and a Com- 


moner by a Jury ; but if Bills of Attainder come into 
Fathion, we ſhall neither know what is Treaſon, what 


15 Evidence, nor how, nor Where we are to be 


tryed. Sir, I ſubmic ic to you, and hope this Bill 


ſhall not paſs. | „ a 
Sir Barth. Shower. Mr. Speaker, Being of Coun- 


cel for Sir John Fenwick, the Priſoner at the Bar; 


I am firſt humbly. to thank you for your Can- 


Idour, of which I have had frequent Experience; 


and humbly beg for my ſelf, That if I offer any 
Words that are indecent, or unfit for me, that 


you 


been any Attainder by Parliament, for High Trea. 


by the Conſequence of the Reſolution of it 

when put in Practice, no Man, can ſhew any 

Precedent for Attainting any Perſon in Parliament. 
Sir, If you pleaſe to obſerve, the 25 Edw. 3 


to the Compaſſing the King's Death, adhering 
to the Kings Enemies, and thoſe things tha 


„ | 
you will interrupt me, for it is furtheſt from my 
. Fm © ou oh de 
The Bill that is brought into this Houſe againſt 
Sir John Fenwick, is that whereby every one 
of you (with Submiſſion) are to Declare and 
Pronounce, That he ſhall be Drawn, Hanged, and 
Ouartered, as a Traytor. And the Queſtion before 
you is, Whether you will do this in this Cafe ? | 
Sir, I ſhall not pretend to queſtion, nor enter 
into any Debate or Argument in this thing con- 


cerning the Power of Parliaments: No queſtion, 


but in all Governments, there is ſome Supream 
Power; and by our Conſtitution, it is lodged in 
the King, Lords and Commons. TT 
There are Precedents of Attainders, and thoſe 
many; but can they ſhew me, where there hath 


ſon upon one ſingle Act, Which if Treaſon, 
was Determinable at Common Law, There 
have been Bills of Attainder for Flagrant Trea- 
ſons, committed by Great Miniſters of State, ſome 
Topping Sinners, who have been above Judge 
and Jury, and whom Inferior Courts could not 
deal with: But I believe I may ſay this, That 
for a private "Conſult or Agreement between 
four or five Private Gentlemen, in a Private 
Room, from which there was no Danger, but 


c 
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reſerves the Power, to the Parliament, to proceed 
in Treaſon not expreſſed within the Statute; but 2 


5 
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ate there particularly ſpecified, it ſeems: the 
Senſe of- that Parliament to leave them to the 


PH. 


oi the Parliament Rolls, it is at large Complaiſ - 


Nee 


and others concerned. 


Oo Rules of Tuſtice. 
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ned of Accuſations in Parliament for Treaſons and 
Felonies and it is Declared for the future, They 
ſhould be Determined in the Inferior Courts. 
This was occaſioned. by Sir Ra. Ferriers. Cotton's 
Abridemene, 189; 7 5 ke I 
There is a Melancholy Precedent or two of 
ſingle Acts of Attainder; but they are moſt of 
them Reverſed. Sir Thomas Haxey in Rich. the 
24's time, was Attainted for bringing in à Bill 
into the Commons Houfe againſt the Prerogatiye; 
but 1 H. 4. it was Reverſed. with great Cenſure, 
Cott. Abridg. 362, 363. There are others in H. 8. 


time, but they were for Acts in that Reign, 


which were onal Whether or no within 
the Statute of Edw. 3. and were for ſich Acti- 
ons, as perhaps were not for the honour of the 
Prince, or good of the Government, to diſcloſe 
by Publick Tryal, as the Attainder of the Queen, 


\ I beg leave, to repeat the Words of a great 
Author, the Biſhop of Salisbury, in the Hiftory 
of the Reformation, which I crave leave the ra- 
ther to do, becauſe it hath been approved of by 
this Houſe, for he had Thanks of the Parliament 
for it; Fol. 359, 360. where ſpeaking of theſe fort 


of Attainders, he fays, After theſe Executions, fol- 


lowed the Parliament in 1539. in which theſe Attain- 
ders were mot only Confirmed, but divers others were 
"made of Perſons in Cuſtody, without bringing them to 
yal; (and he favs) which cant be enough Con- 
demm d as a breach of the moſt Sacred and unalterable 


That of the Marchionefs' of Exeter, &c. I ſhall 
make no Paraphraſe upon ic but ſubmit it to your 
conſideration: There is no queſtion but you will 


Agree, and I muft Admit. Salus Populi. to be Su- 
prema Lex; but for an Act, not the laſt May, 
but laſt Aar was TY Months, the danger 


E paſſed 


wt 


by 
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f paſſed, "the. Perſons Executed that were Concerned 
in the Great Treaſon, and all danger that might 
have been from that Act gone, and no fear now con- 


8 it, I hope you will not uſe the extraor- 


dinary power of the Legiſlative to puniſh it. 


The Reaſon ſuggeſted in the Bill is, That *tis 
impoſſible to have this Gentleman Tryed by the 
Rules, of the Common. Law, for otherwiſe there 


is none, For you will not waſte your time. And 


if the Dodrine that was broached here yeſter. 


day, be true, there i is no occaſion to trouble you 


now; for according to their Doctrine, there is 


1 egal, Evidence, and there is no need of a Bill of 


pre ap : but taking that for granted , 


muſt do (otherwiſe there is no Reaſon for this 


Bill) Then the Bill ſays 7 


hat Goodman Was an 


Evidence , and that he is withdrawn; which 1 


' muſt obſerve, is neither laid nor proved to be by 
.the. Privity, "Conſent, or Procurement of Sir = 
_ Fenwick: There is no pretence of it in the 


ill 
no Inſinuation of it, nor any Evidence to that 
purpoſe. Then ſuppoſe Goodman is withdrawn, 


we may preſume vou will not paſs a Bill to put 


Sir Fi Fenwick. in a worle Condition, than if 


would haye been if Goodman were here. 
it might be reaſonable to have an. Act paſſed, 


Goodman was preſent, if he had been reatly to have 


Sworn the ſame thing 


In, caſe you do paſs this Bill, you do put Sir 
i Fenwick in a worſe Condition than he 
Perhaps 


That Goodman's Depoſitions ſhould be Read at 
the: Tryal, if Goodman was, withdrawn; but we hope 


bien be a Reaſon to 0 Mr 8 Fenwick 


Ci #. i 4 


enwic would” have 


is Poniſbed, "greater be 5 he re luires. N if 


had his Tryal by = Jury, che Benefit of Challenges, 
Exceptions 


that we 


Gly 3 
Exceptions to the Array, might have Challenged 
upon Account of Favour, if any of the Grand- 
Jury had been Impannelled, had his legal Exceptions 
to the Teſtimony of the Witneſſes, might have theſe 
Witneſſes Examined upon Oath, might give Evidence 
upon Oath in Aniwer to it, and all this he is 
deprived of: So that now he is in a worſe Con- 
dition by Gcodman's Abſence than if he was pre- 
ſent. We inſiſt upon it therefore, and ſubmit it 
to you, whether any Puniſhment ſhall be Impo- 
ſed by che Legiſlative Power, but only to ſupply 
that Defect, and put the Caſe in the ſame Cir- 
cumſtances it would have been, if ſuch a Miſcar- 
age had not been Committed, But this Bill is to 
condemn him to Death upon the Oath of one 
Witneſs, tho? your Act of Parliament laſt 
Year requires two. With ſubmiſſion to their 
Judgment, it was the Law of the Land, before 
that, and 'tis the Law of God, and the Law of 
the whole World , and no Law allows a Man 
to be Condemned but by two Witneſſes; and 
the Reaſon that here in other Caſes one Witneſs 
is Admitted, is becauſe the Party hath the Bene- 


fit of a Jury, and Challenges to them, who the 


Law ſuppoſes are privy to the Fact, and therefore 
are to come from the Vicinage, from the Neighbour-. 


hood of the place where the Party dwells. And 


tor that Reaſon, in Caſes of Felony where no 
Statute interpoſes, the Law allows but one Wit- 
neſs. Natural Reaſon requires two Witneſfes in 
caſe of ſo great Crimes, becauſe that one Witneſs 
can” be no Rule to guide your Judgments. 
One affirms, the other denies, this is equal, and 
Preſumption ought to be on the ſide of Innocen- 
cy, rather than otherwiſe. But we hope, in this 
Caſe,” it will not be thought reaſonable to pals 
the Bill co. Condemn Sir Fobn Fenwick for Trea- 
ſon, and to Condemn him to the baſeſt of Exe- 
2 | M2  cutions, 
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_ ——cutions, upon the Teſtimony, nay upon the Pa. 


rol of one Witneſs. And 'tis no more than if 
Goodman had been dead, then you would not have 
done it. If Goodman and Porter had both come to 
this Bar, you would not have done it, but have 
referred him to his Tryal at the Common Law: 
Now what is there pretended by them to induce 
you to' Judge the contrary, or at leaſt without 
fo much as an Allegation in the Bill, that Sir 
FJobn Fenwick procured his withdrawing. I propoſe 


it to your Conſideration, Whether there be any 


Proof, that Goodman is withdrawn ? He was once 
in Cuſtody, let out upon Bail, the Proſecutor; 
approved the Bail, he never yet called upon his Re- 
cognizance, nay, there is not one tittle of Evi. 
dence, but that Goodman may be in the ſame Lodg. 
ing where he was : And then, ſuppoſe when you 
have paſſed this Bill, Gæodman ſhould appear again 
and contradict the Teſtimony he has given before, 
Then it may be too late for you to do right to 
Sir Jobn Fewwick- Tis not ſo much as offered 
that Goodman could not be found, they offered 


' a Printed Proclamation, which I am ſure the Kings's 


Sergeant will not allow to be any Evidence, 
Whether it paſſed the Great Seal before it was 


Printed, or whether it paſſed it at all, Non Con#tar, 


for it was not Read, they waved it, It does 
not appear Sir Foh» Fenwick Conſented, or Procu- 
red Goodman's withdrawiag; he could not Procure 


it, for he was a Priſoner; and ſo not likely to 


effect ir, being a Priſoner, eſpecially for his Life. 
As for my Lady Fenwick, whether the did {0 


or not, I am ſure you'll be of Opinion, it 


ought not to affect Sir John Fenwick : Suppoſe 


9 Clary a Stranger to Sir Jobn Fenwick; and in 


Truth he never ſee him; Or ſuppoſe him a Friend, 


and he Officiouſly did what he did, he ought to 
anſwer for it, and I think he hath undergone 


the 


4 * 


En,) py 
the Puniſhment the Law thought fit to inflict in 
that Caſe, 'tis his own Crime, and by the Rules 
of Juſtice, no Man's Crime ought to tend to the 
Puniſhment or Misfortune of another Man: The 
Act of one Criminal, tho? thought to be a Party, 
or Acquaintance, or a Friend of Sir John Fenwicl's, 
ought not to affect him, nor. any body but the 
Actor, and 'tis he that hath Suffered for it. | 

And what hath been ſaid in that Matter, ought 
not to influence your Judgments, for 'tis not im- 
probable, but what Clancy told Porter is falſe z 
you will never allow Hear-ſay, nor permit your 
judgment to be Governed by any thing but what 
is certain, and hath all the Moral Rules of Per- 

ſuaſion. Hear. ſay was never by any Law, in a- 
ny Court of the World, allowed, nor indeed be- 
lieved in Private Converſation. | 

As to my Lady Fenwick, there is this further, 

That Husband and Wife, in reſpe& of Crimes, 
are diſtin Perſons, and what one does, cannot 
affect the other, no more than ſhe deſerves to be 
Executed for what Sir Jobn Fenwick did. And as 
to what Porter ſays concerning it, it only relates 
to himſelf, it proves no Suggeſtion of the Bill, 
which is, that Goodman is withdrawn. Becauſe a 
Stranger to Sir John Fenwick, (and 4t muſt be ſo 
in Conſtruction of Law) made an Attempt upon 
apt. Porter, therefore Goodman. being withdrawn, 

there was an Attempt upon him, and by the 

lame Perſon, and by the ſame Means; this, is no 

Evidence, it carries no Logick in it, and won't pre- 

vail upon your Judgment 

We offer another thing to your Conſideration. 

Tis ſaid, that one Roe was ſpoke to by a Solici- 

tor of Sir John Fenwick's, Whether or no he could 

ſay any thing to the Diſcredit of Goodman, as to 
his Robbing or Clipping. The asking of that Que- 
ſtion was Lawfull and = deſire him to teſtifie 

„ 1 
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it was Lawful: I muſt agree, to offer too 
great a Sum of Money, may ſubject him to an 
Information in the King's- Bench, (but Mr. Attor. 
ney knows that beſt) but God forbid it ſhould 
affect Sir John Fenwick : Mr. Dighton was not hi; 
Solicitor at that time, not appointed, nor had a. 
ny Liberty to come to him. Beſides, it can't be 
an Evidence, nor . induce you to believe, 
That the ſame Perſon\ was inſtrumental to get a. 
way Goodman, becauſe he asked Roe, if he knew 
Goodman to be guilty of thoſe Crimes; for there 
is no Evidence that he asked him or did perſuade him 


to withdraw himſelf. YO, 


There's another thing we could offer to you; 


There's no Proof of that, which upon the firſt 


Reading of this Bill was aimed at, to be Puni. 


ſhed with greater pains than the Common Law in- 


flicts, and that is the giving of falſe Papers and 


Accuſations againſt great Perſons. They have not 


attempted any thing like it; ſo that that is to be 
taken as if there was no ſuch thing. Neither is 
there any Proof of Protracting his Tryal, by any 
Promiſes of Confcffion or Diſcovery; they opened 
ir, but did not attempt the Proof of it, but waved it. 
But take it to be fo; I hope ycu will not pals 


an Act to Attaint a Man for making a falſe Ac- 


cuſation, which only incurs an Action of Scanda- 
lum Magnatum, or Fine and Impriſonment upon 


an Indictment; and, I hope, you'll not Condemn 


him to a greater Puniſhment, when at the time 


he did it, he had no notice of that Puniſhment. 


The deſign of the Law, is to influence Men by 
fear of Penalties, and how can that be, when 
Penalties are not known at the time the Fact was 
Committed ? I ſpeak with Submiſſion ſtill, it ſeems 
not likely, that I ſhould forbear with ſo much 


Caution from an Action that expoſes me to the 


Penalty of 20/7. as from an Action far which 
| 5 the 
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the Law ſays, I ſhall forfeit my Life: Now, Sir, 
in, this Caſe, it might be expected that ke ſhould 
incur the Penalty of Fine, Pillory, or Imptiſon- 
ment, but not that he could incur the Penalty 
G 8 oo SEND TG 
d af Then, Sir, as to the Protracting of his'Tiyal 
by ' ſuch Promiſes of Confeſſion. Certainly” the 
eve putting off his Tryal, in it ſelf, is fo far from be- 
ing a Crime, that it can't be thought bat "Law-' 
new! ful; tis every Man's Duty, upon the Principle of 
here! Self-preſervation, and it was at the Liberty of the Go-: 
bim vernment ind Miniſters to do as they thought fit in it. 
In the next place we do inſiſt, That there is 
bu; no Treaſon alledged nor proved in this - Caſe, 
fir There is no pretence of Truth in reſpect of the 
ni · Aſſaſſination, or of buying of Arms or Horſes, 


mi. Dries 
in: though mentioned in the Indictment. And if Sir 
md Jobn Fenwick had been to have been Tryed up- 
not on this Inditment, and they had both theſe Wit- 
be neſfles there, all that would have been proved, 
is would. have been the Conſult, as to the reſt, he 


muſt have bn found not Guilty: And J believe 
ed 'tis moſt nototious, that the whole Company there, 
could not have raiſed what was talked of. Now 
as as to this ſingle Act, it hath been ſaid, That a 
Conſpiracy to Levy War is not Treaſon. My 
Lord Ruuſſel was Attainted for it, but that Attain- 
zn der was Reverſed upon this very Account, and 
the Act declares the Reaſon of it, he being de- 
ny'd his Lawful Challenges, and that by ſtrained. 

t. Conſtruction of Treaſon, he was Unlawfully Con- 
victed of Treaſon. Now the Overt-Act in the 

nl Inditment was this, that my Lord Ruſſel, and o- 
thers, did Conſult and Conſpire to Seize the 
5 | King's Guards: The Proof of it went further, That 
they ſent Sir Tho, Armſtrong to view them; and 
e Seize.them; But then the Gueſtion is, Whether the 

if Conſulting to [end a Man to Invite Foreign Forces, is 
. ge N Xx 4 e 
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ment ha 


ing to the Kings Enemies, 


been always complained o 


ſ: y 
they muſt be either preſent Aiding and Abetting 


of them, or ſending them Money, Arms and Am- 
 muhition, and the like; and I think, for that, 1 
may Appeal to your Act made againſt Correſpon. 
ding with the King's Enemies, which I ſuppoſe, if 


the Law before was otherwiſe, it needed not ta 


Agreement to do this Act. 


It hath been Queſtioned, Whether & ibire eff 
ere, But here tis only Mittere ? nay, it is not 


ſo much, tis only Agreare Mittere, Six Men had 


between them a little Private Diſcourſe, and at 
laſt they did agree to ſend Charmck to France: 


The Queſtion is, Whether the Law of the Land 


1 . 14 5 A . ; 3 
will Warrant this to be Treaſon? And if not, 


then you will not Paſs this Act upon ſuch a ſin- 


gle Point. Dr. Storys Caſe is deny d to be Law. 
This Caſe is no more than that in my Lord Hyer 
for Writing a Letter to invite the Spaniſh King 


to. Invade England, and it was a time of great 
fear of them, as it is of the French King now, 


and he was Attainted upon that, but that Judg- 
ch been queſtioned and denyed to be Law. 
My Lord Hales, expreſly, in his Pleas of the 
Crown fays, Th 
is not an Ovyert-A 


. 
c « 
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vi a, Conſpiracy to Levy War, 
of the King's Death, and that 


ai to Levy War is not Treaſon. The 
ſorts of Treaſons are theſe Three, Compal- 


ſing the King's Death, Levying War, or Adher- 
K Now for Compal- 
ſing or Agreeing to Levy War, to apply that to be 


TY 


an OQvert-A& of ae aß the King's Death, hath 


ined of as a ſtrain of the Law £ 
ealons, we think this would not 


- 
” 


Upon theſe. 


| hays been an AR ef Compafing the Kings | 


Death 


1 | 
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any nie than 6 Conſult to ſeize the King's Guards ? We 
ay each are Levying of War, and tis not within the 
auſe of Adhering to the King's Enemies; for 


hap been made; Now here is only a Conſult, 
and. . 1 ALE, 
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Death as laid in the Indictment; and then if ir 


be but a Queſtion, N bether it be or no? We hope 
you will not proceed in your Legiflative capacity, 
eſpecially when he is deprived of the Advantage of 
inſiſting on this at a Tryal at Common W. 


Witneſſes are there upon their Oaths, he mighe 


have had a Challenge to the Jury, he might 
move in Arreſt of Judgment. Now the Queſti- 
on is, Whether you will pronounce Sentence of 


Death upon him for High Treafon, upon one 
ſngle Act, a Year and half ago, juſt after the Act 


of Parliament for Regulating Tryals in Caſes of 


High Treaſon. If we had had a Tryal at Law, we 
ſhould have Canvaſſed theſe things, and had Witneſſes 


upon their Oaths, for the Pardon reached the 29th 


of April. They could Swear no new Diſcourſe 
but juſt in May, and now they ſay it was in the 


middle of May, if it had been before, the King's 


race would have Exempted Sir Jobn Femwick from 
Puniſhment. Theſe things we ſhould have had the 


Advantage of, if we had the Liberty of a Tryal. 
There's another Conſideration, Sir Foby Fenwick 


ath Pleaded, and hath Pleaded/to Iſſue, and If- 
ue is joyned, and a Venire Facias is Awarded. 
ow we ſubmit it to you, Whether you will 
hink fit to take it out of the Hands of the Com- 
on Law, when there is no Extraordinary. neceſ- 
y upon the Conſiderations we have to offer to 


ou. If yon do not caſt out this Bill, if we ſhould 
ave the good Fortune as we hope for in” ano- 


der place, Sir Fob» Fenwick ſtands ſtill liable, and 


uſt ſubmit to his Tryal, if the King's Counſel 


is place; and if (perhaps) he be Acquitted here, 


Pppe, you will Reject this Bill. 
ie ts 5 Mr. Serg. 


ink fit to Proſecute him : and we think it hard 
© undergo your Cenſure, to be Condemned in 


undergo the like danger in another, and then to 
e Tryed in a third. And for theſe Reaſons, we 


- 1 Po — 
- Pogo —— 2a—ä— 
Y . 


| 
4 
| 
4 
{ 


That Goodman was withdrawn, and for that they 


„(e 5 


Nr. Serg. Gould. May it pleaſe you, Mr. Speaker, 


I have hearkened to what theſe Gentlemen have 


Objected, but could not be. aware of all they 
have ſaid. They have enlarged upon ſeveral. Io. 


picks, I ſhall recolle& them as well as I can, 
and Anſwer them in the Method they have taken 
I never. did think, that the Parliament would take 
things out of the Ordinary Courſe of Juſtice, nor 
Attaint any one of Treaſon, unleſs in Caſes Ex. 


traordinary, and . theſe Gentlemen have Agreed, 


| That in Caſes Extraordinary they have done it, 


They likewiſe have Agreed, and Sir Barthol. Show: 
er has told you, That there are ſome 'Freaſons 
by the Statute of 25 Ed. 3. reſerved to be De- 
clared by Parliament. Sir Tho. Prwys ſays, This 
is taken out of the Ordinary Courle of Juſtice, 
So ſays Sir Barthel. Shower, ſays he, Here is an 


Indictment before you, the Party hath Pleaded 


not Guilty, and he may be Tryed in the Ordinary 
Courſe of the Law, and therefore they look upon it 
as improper to, bring it hermmeee. 
The Gentlemen are miſtaken very much, to 
th ink that I did ſay, That the Examination which 


4 


I ' offered: as Evidence here, would be allowed 
below. If I had thought fo, I ſhould have though} 


at the ſame time, this Houſe. would not have 
meddled with it: But | do diſagree with them 
in this, and take it, That where à Caſe is Ex 
traordinary, you will interpoſe. Here is an abo. 
minable FTreaſon, that is Agreed on all Hands; 
Here is Plot upon Plot, here hath: been a Plot 
now to take away the King's Evidence. There 
were two Witneſſes in the beginning, and tis ve. 
ry plain that one of them is not here nov. 
For that, here was a Proclamation produced, and; 
1 did look upon that Matter as taken for granted, 


may be eaſily ſatisfyed. They ſay, we have not 


„ 


proved the Suggeſtions of the Bill; but we think 
we have. For firſt of all, Captain Porter hath 


here Sworn it expreſly, it is not a thing of loaſe, 
bare talking, but he hath proved, a Deliberate and 
Formed Conſpiracy, he hath proved, that it was 
actully Agreed upon, a firſt and at a ſecond time, 
and that Charnock was ſent in Order to the Exe- 
cution of it. And what was it for? It was plain- 
ly to Depoſe the King; he tells you, for that 
purpoſe they had deſired 8000 Foot, 1000 Horſe, 
and 1000 Dragoons from the French King, and 
theſe Gentlemen Agreed to Joyn them, Now, 
can there be a greater Evidence of Depoſing the 
King, and conſequently of Imagining his Death? 
J is an Evidence of the Imagination of the Death 
of the King, as well as of the Rebellion, it be- 
ing ſo in the neceſſary Conſequence of it. Now, 
T think, he hath fully proved that. Then we 
offer. to. you, how far you will allow of this 
Examination; -Why ? Becauſe upon a ſecond Con- 
trivance, here is a Witneſs withdrawn, and can 
any expect greater Evidence of that than we have 
given? We have proved that there was tampe- 
ring, | t the thing run as far as it will. Captain 


Porter was dealt with, had zoo Guineas in Hand, 


and 300 more he was to have remitted to him; 
and was to have 3col. a Year, whereof Sir Jobn 
Ferwick was to pay one, and it does follow after 
that Gocdman is withdrawn. We muſt leave it to 
this Honourable Houſe, what Conſtruction you will 
make of that, Whether here is not a ſecond 
Plot VVV ä 
Now this Matter is brought before this Hono- 
rable Houſe. . We have gone fo far in it, as to 
produce Goodman's Examination that was taken 
before a Juſtice of Peace: We have ſhewed you 
the Evidence that he hath given upon a former 
Tryal; and now he is gone, ſure no body but 

may 
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may juſtly infer, tis by Sir Jobn Femvick"s Means: 
So that here they have taken away the Evidence 


that is neceſſary in the Ordinary Courſe of Pro- 


ceedings. In ſuch an Extraordinary Caſe, I think 


it hath been uſual for the Parliament to interpoſe : 
Therefore what they pretended, under favour, that 
this * ſhonld not be Evidence, is all taken off. 
For now we are in Parliament, you will make 
uſe of ſuch Informations as can give you any 
light into the Matter, and may Obviate and Cure 


the Diſtemper that is upon us; and you are Jud- 


es of your own Methods, and how far Sir John 
enwick hath been Concerned upon the Inſtances 


| we have given you, that is in your Judgments, 


As for what Sir 750. Powys tells you, That this 
Pr wer hath not been Exerted by Parliaments ve- 


ry frequently, but it hath generally been done 


where Perſons are withdrawn from Juſtice, 
and can't be come at in the Ordinary Courle, 


Why, we are in the like Caſe, if ſo be we can't 
come at Juſtice in the Ordinary Courſe, and that 


happens by our Evidence having been tampered 
with, and drawn away, and then, Sir, under fa- 


. vour by their own Arguments, 'tis proper to come 


before this Honourable Houle. 


And as for what they ſaid, That we have not 


given any Account that Sir 7chn Fenwick, by pi- 
ving Aſſurance of his Confeſſion, had protracted 
his Tryal, I did apply my ſelf, That Mr. Vernon 
might give you an Account of it. So that upon 
the whole Matter, we muſt leave it to your Con. 
ſideration, and hope we have given you good Sa- 
tisfaction, that there hath been a great Plot againſt 
the Government, and of this Gentleman's being 


concerned in it, and there was no Evidence of any 


other Matter before the Judges, and they allowed 


it to be High Treaſon. Here is the ſame Evidence, 


only we have not ene of them Viva Voce. | 
| f N | Mr. Serg. 


. C A ö 
Mr. Serg. Lovel, Mr. Speaker, I ſhall not trou- 
ble you nor the Houſe very long; but I humbly 
hope, to ſatisfy the Houſe, that moſt that rp 
been ſaid on the other ſide, is not much to the 
purpoſe; Sir, I will conſider, with the leave of 
this Houſe, what the Common Law was before 
25 Ed. 3. and how the Law does now ſtand; and 
draw ſome Conſequences from thence, and the neceſ- 
ſry of this Caſe.  - \ 755 | 
The Statute of 25 Ed. 3. J muſt obſerve, it is 
not an Enacting Law, it is only a Law Declara- 
tory, for all thoſe particular Inſtances of Trea- 
ſons that are mentioned there, were Treaſons be- 
fore that Law was made, and ſo by the Pream- 
ble of it, plainly appears: But the Judges had a 
greater Liberty upon Conſtructive Treaſons, and 
upon Accumulative Treaſons, and that was left 
too much at the Diſcretion and Liberty of the 
Judges below, and the Executive Power of the 
Law. Then that Statute comes and reſtrains the 
Judges in that Point, and ſays, that they ſhall 
not give Judgment in any Caſes of Treaſon, but 
only in thoſe Caſes particularly mentioned. therè: 
And that Statute ſays, That if any other Matter 
which ſhall be thought Treaſon, ſhould come be- 


fore them, they ſhall not proceed to Judgment. 


but acquaint the King in Parliament with it. I 
only make uſe of it, to prove how Treaſon ſtood 
before that Act, and how it comes to be alte- 
red from the Common Law: And I am ure ic 
is not to be denyed, bur that one Witneſs was 
ſufficient at the Common Law. But then comes 
i-Ed. 6. C. 12. and that for the Security of the 
Subject, does Ordain, That in Caſes. of High 
Treaſon there ſhall be two Witneſſes of the Fact: 
But that Statute does not alter the Treaſon, 
but was made for the more Security of the Sub- 
ject in point of Proof. But in that Statute * 4 


Cen)” 
Ed. 6. C. 12. That does provide there ſhall be Ip. 
two Witneſſes in Cafes of High Treaſon. There or 
is an Exception of Treaſon for Counterfeiting th 
and Forging of the Coin; and that is the Rea- Ich 
fon that the Law is taken now, that though there fei 
muſt be two Witneſſes in the Caſes of other 2 
Treaſons, yet in the Caſe of Coining, there need ¶ tir 
but one. The Offence or Crime is never the Ide. 


Greater, becauſe there are two Witneſſes to prove Wm; 
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it. In this Caſe that is here before you, Went 
come to deſire your help, becauſe one of the iſ; ( 
Witneſſes is by Art and fraudulent Means with- Wi 
drawn. Does that purge the Crime at all, or leſ- Nit 
ſen it? No Man will fay the Crime is leſs, but Wki: 
it does prevent a regular Tryal before the Courts con 
below; and that is the Reaſon why we did come Th 
here, and we hope this Defe& (hall be, ſupplied No 
by a ſpecial Law. But, ſay they, ?tis very hard ſſÞ \ 
a Law ſhould be made ex poſ# Facto, to take a- Hof 
way a Man's Life. It would be very hard, if Sheff 
the Caſe was as they have cited it, to make aſl / 
Crime ex poſt Fucto, that was not ſo before: But Ithe 
I do not take it to be hard for a Law to be ſhea; 
made to Repeal another, to make a Matter Tryable, e 
that was not Tryable before. ny alter 

Suppoſe a Law ſhould be made, that all Trea- ſhe 1 
ſons from and after ſuch a Time, ſuppoſe from ed 
a Time before the Fact is here ſuppoled to be It v 
committed, as May was Twelve- Months, ſhould Pir 
be Tryable as at the Common Law, no doubt Wim 
the Parliament may repeal a Law in part, or in Nyvas 
all. No Man can ſay, but Sir Feb» Fenwick might I 
be Tryed: at the Common Law, by one Witneſs, 
before the Statute of 1 Ed. 6. So that I do ob- 
ſerve and humbly ſubmit it to you, That the 
Law, by this Act, is not changed as to the Crime. Him. 
The Crime is as it was before; it is only chan- Fc 
ged as to the Number of Witneſſes required toſſhak 
. | © 5 prove 


E 
be prove it. The Inſtances that have been obſerved 
re. Jon the other ſide, with humble Submiſſion, I 
nz think do not reach our Caſe. We do not infiſt 
a- chat there are two Legal Witneſſes; we do con- 
re Wiſs the Information that hath been read, is not 
er Na legal Proof; but this Houſe, in their Legifla- 
ds tire Capacity, is not to be confined to the Evi- 
he ¶ dence that a Jury muſt have below. This Houſe 
ve may take what ways and Methods they pleaſe to 
Ve Watisfy themſelves. Say they, Here is the Life of 
he Wa Gentleman that is concerned, I know all good 
h- IMen will be tender of the Life of a Man, But here 
ef. Wis the Life of the King, and the Safety of the 
"ut Kingdom, the Peace and Safety of us all, that is 
rts concerned in the ſame Caſe, and let them put theſe 
me Things into the Balance, and conſider which ought 
ed Eto Weigh moſt. IN 
rd You have a Record before you of the Conviction 
1 of Peter Cook, who was Indicted by the fame Wit- 
il Ineſſes. | ; 
aſl A Learned Gentleman that is of Counſel for 
ut ſhe Priſoner at the Bar, did make the fame Ob- 
be ſections as are made now at the Old Baily, (it may 
le, ſhe there are ſome other particulars now) and 
alter all the Debates and Argument that could 
ea- ſhe uſed at that Time, it was unanimouſly Reſol- 
om red, That the Crime was High Treaſon, and if 
be fit was High Treaſon in Peter Cook, tis no leſs in 
uld Fir Fob Fenwick, who was preſent at the ſame 
abt Time, and engaged in the ſame Buſineſs : For wha 
in yas a Crime in one, was the ſame in both. 
ght I think 'tis too diminutive an Expreflion, to 
els, lay, This was nothing but a little twittle ewattle. 
ob- Whey did there meet upon a ſolemn Conſultation, 
the nd not only once but they did meet a ſecond 
ne. Mime, and what was it to do? It was to invite 
an · Foreign Power to invade this Land, and to 
 tofmake War with the King and Kingdom, 2 
6 ee rat | | T 7 
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Account how he did Delay and Protract hi 


And becauſe he cant be Tryed, they would hare 
it as an Argument that he ſhould not be puniſhed þ 


committed againſt the Body of a Nation, and go 


( 


they did promiſe and ſolemnly ingage to aſl 
them with Armed Forces. It was proved, Tha 


they did agree with Charnoc to go into Franc 
and that Charnoch was not willing to go the fir 


Time he was deſired, till he found they wer: 
ſtanch and ſteady in their Refolutions ; and upa 
a ſecond Meeting they were all found ſo, ani 


then he would go: I think that is an Overt-A6 
of Treaſon, if there be any. And when he came 
back, he ſaid, He had been in Fance, and brough 


an Anſwer to the Meſſage he went about. Th 


is all now laid before you. But, ſay they, thi 


is an extraordinary. Caſe, I do agree it, but be 
_ cauſe tis an extraordinary Caſe, and for the Safet 


of the King and Kingdom, it is fit there ſhould be a 
extraordinary Remedy. 1 


- » 


"They ask, What Miſchief it would be, if thi 


Gentleman ſhould be leſt to the ordinary Court 
of Law; It hath been the Wiſdom of all Ages 1 


make a Law, to puniſh ſuch as by their Artifice 
would evade the Law. Here is this Gentleman, 2 
we ſay, Guilty of High Treaſon, but that we {ub 
mit to you. e | 3 

This Gentleman was in the Proſecution of the 
Law, and inight have been Tryed in the regul 
Way, and had the Witneſſes upon their Oaths; 


{the Grand Jury have found Billa ara upo 
their Oaths.) but we muſt appeal to a worth 


Member of the Houſe (who becauſe. he was 
Member we did not call upon) to give you an 


Tryal ; and now they know he can't be Trye 
below, they pretend he is willing to be Tryed 


any other Means. ”— 1 
Sir, if ſo notorious a Crime as this is, ſhould be 


unpunt 
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ntipuniſhed, either in the common Courſe, or by 


ſome extraordinary Methods, the Nation would 
be in a doubtful and dangerous CaſGGQ. 

When this Houſe hath pafled their Judgments 
in this Matter, it will go to another Place, 


where it will have another Examination, and it 


will have that regular Conſideration that all other 


Adds have We are in an extraordinary Caſe, and 

do think, That this extraordinary Caſe does de- 

ſerve an extraordinary Puniſhment. 15 
Sir Barth. Shower, I beg pardon but for one Word: 


4 No Man does abhor ſuch Conſults more than my 


ſelf; but I do not think that ſuch Diſcourſes are 


an Overt-A& of High Treaſon, as deſerves the 


/ 


Puniſhment of Death. 


Sir John Fenwick and the Counſel withdrew 
And being withdrawn. Rs, 


Admiral Ruſſe, 1 think this may be a proper 


Time to Ask Queſtions, If fo, I Meaning Few: 


think my ſelf enough concerned to Intra. 


trouble you with one or two. I tions. 
think in the Paper that hath been read, | 
I am mentioned twice. Theſe are the Queſtions 


I defire to have asked, What Proof he hath of this? 
Whether ever he ſaw, And what Proof he has that 


I ſent Captain Lloyd over? And that I gave him a 
Liſt of the Ships? And that I ſaid, we coul] not 
fic out 30 Ships in May? And whether or no, ſince 
this Revolution, he hath had any Converſation with 
me s? 2 | 5 13 

Col. Crawford, What that Honourable Perſon 


ſays, Calls me up. My Name is mentioned in Sir 


ohn Fenwick's Paper: I defire you would ask him, 
Why he memioned me in his Paper, as he hath 


done? And that you would require him to make 


Proof of what he ſays in Relation to me. 


- 


ä Gl. 


(8) 


Col. Golfrey. J deſire ſome Queſtions: may by 


ask'd bim in Relation to a noble Lord, my Lord 


Marlbrough. If he be Guilty I would have it 


known, and I would as willingly have it known 
if he be Innocent, as I believe it will ſo appear. 
would have him asked, Whether ſince the be- 
ginning of this War, or from the Time of this 


King's Landing, Sir John Fenwick did ever ſpeak 


to him, in publick or private? Or ever did write 


to him, or receive any Meſſage. by Word of 
Mouth or Letter, from my Lord Marlbrough? He 


ſays, That ſome Service he had promiſed King 


James, which inclined him to promiſe that Noble 


Ford his Pardon: I would know what that Ser- 
vice was? And in Relation to his ſending Loyd 
into France; Whether he can, by any Body elſe, 
make that appear ? 


Col. Crawford. That Gentleman hath put me 
in mind of one ſhort Queſtion ; I deſire it may 


be asked him, Whether ever he converſed or ſpake 
with me in his Life 2 


Mr. Bridges. Whether Sir John Fenwick hath any 


Body but himſelf. to ſupport the Hearſay he hath 
given an Account of? And 1 deſire a Queſtion 
may be asked him on behalf of the Duke of Shrewſ- 
bury ; What Proof he has that the Duke of Shrewſbury 
came into the Office of Secretary of State again, 
by the Operation and Conſent of King 7— 

Mr. Vernon. I defire a Queſtion may be asked 
previous to that, becauſe is ſo in Time; How he 
knows that noble Lord was in Treaty with King F. 
before he went out of the Secretary” s Office, when 
he was firſt there? | 

Col. Granvil. I deſire he may be asked, What 
Proof he can give, that my Lord of Bat) was to 
betray Elimouth into the Hands of King F. or the 
King: of France, and whatever elſe my Father is 
accuſed of in that Paper ? | 


Mr. Har- 
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amined him before your Vote upon 


(279). N 

Mr. Harley. I humbly propoſe it to you for th 

Method of your Proceedings, ſince you take this 

Method, Whether it will not ſave you Time for 

you to look upon that Paper, and ask him as to 

oy ſeveral Parts of it, what Proof he can make 
of it ? i X 


Mr. How. I do not oppoſe Sir à Vote made a 
Fehn Fenwick?s being Examined to little before by 
this Paper, but it might have been which that Pa- 
more to your Credit, if you had Ex- | 9% 095 > 
it. But here are a great many Gentlemen riſe, to 
queſtion a Man to that which he does not pretend 
to any Proof of, nor is any way to the Purpole. 
It may be poſſible Sir Jobn Fenwick may never have 
ſeen any one of the Perſons named in the paper 
and yet all in his Paper be true. The beſt way 
for ſaving your Time is, I concave, to have the 
ſeveral Parts of the Paper that do concern theſe 
Gentlemen read to him, and to ask him upon what 
Grounds he gave the King each particular Infor- 
mation. This will lead him into all that he Knows 
of the Matter, which is pretended ſo much to be 


deſired. 


Mr. Boſcawen. I am not againſt the Queſtion 
that is propoſed laſt ; but you may ask him that at 
laſt. But there is a noble Lord that is reflected on 
in that Paper, and that is my Lord Godolphin, I de- 
ſire you would pleaſe to ask the ſame Queſtions as 
to him. 8 


Lord Coningsby. I did intend to take Care of 
my Lord Godolphin, There is a hard Reflection upon 
that noble Perſon. Bur, under Favour, you muſt, 
I think, let Sir John Fenwick know you have ſuch a 


Paper, and then ask him in General, What Proof 


N 8 RS 


| #3 
he has to the Particulars of that Paper ? And then 
you will do Injuſtice to no Body. . 


Mr. Norris. There have been ſeveral Queſtions 


moved by ſeveral worthy Members ; and, I think, 
the Queſtions ought to be asked: But, I think, there 
is one previous Queſtion to all theſe z and that is, 
when you tell bim that you have ſuch a Paper, I 


think the firſt Queſtion ſhould be, Whether ever he 


delivered thoſe Papers to the King. 

Sir R. Delaval. I find I am named in that 
Paper that Sir John Fenwick hath given; 1 de- 
fire that part that relates to me may be read 
to him; and that he may give a Reaſon, why 
he hath ſaid fo of me, and Mr. Killigrew. 


Lord Walden. There is another mentioned, and 
that 1s Commiſſary Crawford; I deſire he may 
be asked, What Proof he hath that he gave Mr. 

— a Liſt of the Army? - + 
Mr. Chanc. of Exchequer, I can't blame Gentle- 


men for asking Queſtions that concerns them, or 


their Friends : Some are for Reading of it to him, 
J am againſt that: But yet I would have you 
to enquie into this Paper. And being you in- 
rend to do it, it might have been as well en- 
quired into before Mr. Dighton came laſt to him. I 
think you may put your felf into an eaſy Me- 
© thod, and avoid all leading Queſtions, by asking 
him upon every Name in that Paper as you come 
to it, What he knows of that Gentleman? And 
ask him no other Queſtion . 


Mr. Smith. I was ſtanding up to the ſame pur- 

poſe ; I would not have you to put Words into 
his Mouth, nor let him know by any Queſtion what 
Anſwer he is to make. We | 


Mr. S reaker. | 


1 
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Mr. Speaker. Gentlemen, I am willing to do 
you any Service I can, but here are long Infor- 
mations, and I never read them, nor know the 


Contents of them, but as they were read at the Table. 


5 Mr. Att. Gen. I think the Method lately | 


propoſed will fave you a great deal of Time, 
and is proper for the Diſcovery of the Truth; 
That you will Name the Perſons to him in Or- 
der as they are in the Paper, and ask him in 


General, What he knows of thoſe Perſons 2 But 


when you call him in, I am not for asking him 
to the particular Things he hath ſaid againſt them 


in that Paper; becauſe that Paper, though it is 


under his own Hand, is not his own ; and if he 


knew it then, he knows it ſtill. 


Col. Mordent. I won't pretend. to propoſe any 
Thing, only for the ſhortning of your Time : 


If after you have informed him there is ſuch a 


Paper, that you ſhould ask him, Whether he 
would own it ? And then, What ſort of Proof 


he will bring to prove it? You will find he will 
eicher tell you, he will Adviſe ' with Counſel, or 
| Whether he will give any Anſwer at all. 


Lord Cutts, I have only one Queſtion to be 


asked Sir John Fenwick ; "tis not a Queſtion that 
relates to any Perſon named in that Paper. I 
think there is no one Perſon that he hath named 


but is eminently known or believed. to be in 


the Intereſt of this Government; and none but 


what are in ſome Poſt of Truft, and Employ- 
ment in it. Then, I think it highly necellary 
to know, How it- comes to paſs that he hath 


had ſo much Converſation with Perſons of that 

Character, and none with thoſe People that he 

hath been ſeen daily 8 wich ? And - — 
1 f he 
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he hath, Why he hath not diſcovered them, a8 he 


hath done the reſt ? 


pleaſure I inform him 


Mr. Speaker. Is it your ple: 
that we have the Informations? 


Mr. Palmes+ If 1 am not miſtaken, when you 


firſt called Sir John Fenwick before you, he refer- 
re! himſelf to what he had informed the King; 
and referred himſelf to that Paper, as often as 
you asked him any Queſtions And if you ask 
him general Queſtions, I preſume he will give 
deu the ſame Anſwer : Therefore I think, it may 

e proper to ack him, Whether this is the Paper 
that he delivered in, or not ? Or otherwiſe, I 
doubt, he will tell you, He knows nothing but 
what is in that Paper. Now, it he referrs to that 
Paper, you may ask him, If he knows it again, 
if it be ſhewed to him ? Nolte. AN 


Mr. Sloane. What this Gentleman bath ſaid, 
has partly interrupted what I was going to offer. 
But as to what he ſays, That when he was 
here before, he referred to his Confeſſion deli- 
vered in to the King; we did not tell him we 
knew of that: But he pur it. further, That he 
was not bound to Accuſe himſelf, and that what 
he ſaid might be given in Evidence againſt him 
and fo far he was in the Right, For if he knew 
of any Body that was concerned in a Confpira- 
cy againſt the Government, that was Miſpriſion 
of Treaſon at leaſt in him. I don't queſtion 


but it was a very miſchievous Contrivance; but if he 


ſhould confeſs it, without ſome Aſſurance of being 
indemnified, he proves himſelf to be Guilty of it. 
Mr. Vice Chamberlain, You are now upon the 
Method of your Proceedings: There is great 
Suſpicion whether this Paper be Sir John Fenwick's 
| | | own 
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own or no. WM | you will tell Sir Fobn Fenwick, 


That in the Paper in your Hand he hath laid 


Things to the Charge of Perſons of Truſt, whom 
this Houſe hath a good Opinion of, and that this 
Houſe deſires to know, What Ground he hath 
for it? If he does not think fit to give you an 
Account of it, there is an End of your En- 


quiry. 
| 


Mr. Farm: 3 The Houſe ſeems to A- 
gree, that they will have Sir John Fenwick ſent 
tor in: I ſuppoſe you will not have his Counſel, 
nor Solicitor by; and when he withdraws, l de- 
fire he may. be kept private from his Counſel 
and Solicitor. | Ree 
| * 
Lord Cutts. By Sir Tobn Fenwick's Behaviour, 


when he firſt appeared at the Bar, and by what 


he ſaid then, | believe Sir John Fenwick did tell 

ou to this Senſe, That he had Aſſurance from 
a Noble Perſon , That what he then ſaid ſhould 
not riſe againſt him in Judgment; and I think 
he was told, If he dealt ingenuouſſy, he might 
expect Favour, or to that Effect. I do for the ſaving 
of your Time, mention ie to you, to conſider how 
far the Houſe may give him Security, that what he 
here ſays ſhall not rife up in Judgment againſt him, 
and that it he dealt 'ngenuouſly, he may exper 
ſome Favour from this Houle. 


Mr. Harley. You” are upon the niceſt Thing 
in its Nature that poflibly can come before you. 
I think before you call him in, it ought to be 
underitood that the Queſtions be very plain, 


Mr. pt Fi I think you have been well mo- 
ved from the other ſide, That we ſhould not 


* this "_ to Sir Fobn Fenwick : And Jam 


N 4 on - 


f „ 
of that Opinion from this Conſideration, beſides 
what hath been mentioned. We are here in a 
Judicial Capacity as well as a Legiſlative ; and 
this Paper | 
upon Sir Joby Fenwick; and as my Memory 
ſerves me, ſome Things he ſpeaks of as Matters 


of Fact, which he does poſitively aſſert; which 


being contained in the fame Paper with other 
Matters of Hearſay, if you ſhould Read that Pa- 
per to him, and ask him a Queſtion, Whether 
that be his Paper? That I doubt will be con- 
trary to the Rules of Law : For it will be asking, 
Whether this Information againſt himſelf be true or 
falſe? And I think it does not become the Dig- 
pity and Honour of this great Aſſembly, to ask him 
any Queſtions that may make him Accuſe 
himſelf. o e : | 


2 


Mr. Vernon. I would obſerve to you, that Gent. 


has not conſidered theſe two Papers: The firſt 
of theſe Papers I think the Bill referrs to, and 
that is under Sir Joh» Fenwick's Hand and 
there he does Charge nothing at all upon him- 
ſelf, but it is an Accuſation upon the Perſons 


named. In the firſt Paper he does ſay, There 


was a ſelect Number to manage the Affairs of 
King James, but they are not named.“ After- 
wards he went about to explain it in the ſe- 
cond ; but the Bill referring only to the firſt, T 
ſuppoſe you will confine your ſelves only to the 


» . 


Mr. Chance. of Exchequer. I would Think of 
ſome way to reconcile theſe Things you are go- 


ing upon: For though Gentlemen are in the 


right to preſs for theſe Queſtions ; yet I do not 
think it the Buſineſs before you. 
think you ſhould acquaint Sir Fobn Fenwick 2 

5 ; 4 l oy 'E | this 


take to be an Examination made 


Therefore 1 


* 2 


. a WE. 

this Paper hath been preſented to you, which 
this Houſe. hath thoughe Falſe and Scandalous : 
But before he goes away, this Houſe has a mind 
to hear what he would ſay to it; and let him 
ſay what he will upon that, then you will not 
lead him by any Queſtion. The firſt Perſon that 
is named I have a great Reſpe& for, and am 
as willing he ſhould be vindicated as any. The. 
firſt Queſtion you are to ask him is, What he 
knows of my Lord Gedolphin ? But that you 
ſhould literally ask him Queſtions, as the Paper 
ſtates it, I don't think it proper for this Aſſem- 
bly : For there are Facts beyond the Act of 
indemnity many of them. After you have done 
with the Paper, I have ſome Queſtions to ask 
him. I take theſe Matters to be falſe 5 but I 
ſhall have ſome Queſtions to ask him to what I 
'believe will prove 'true. 


Mr. Bridges. Before you call in Sir Jobs Fen- 


wick, I would offer one Thing to your Conſi, 
deration 3 I think that Paper you are upon is 
written with Sir Fo Fenwick's own Hand. Why 
may it not be fit for you to ask Sir Fobn Fenwick if 


chat be his Hand? 


Alert No, na. | 
Mr. Speaker. Is it your Pleaſure that Sir Fobn 
Fenwick be called in? | 1 | 


Thich Queſtion being put, it paſſed in the Affirmat ix ec. 
And he was brought in without his Counſel, _ 


| Mr. Speaker. Sir John Fenwick, this Houſe does 
underſtand that you have given in Informations 
lagainſt ſeveral Perſons of great Quality, that 

have been in the Government, and they do _ 


i $ 


(186 ) 5 | 
pect from you, that you ſhould deal Clearly and 
Candidly with them, and give them an Account 
of what you know in relation to thoſe Perſons, 

I am commanded in the, firſt Place to ask you, 
What you know of my Lord Godolphin in relation 
to this Matter? e Eel 


Sir John Fenwick. I am under a double Pro. 
ſecution, Sir, for my Life. I know not but what 
I fay- may turn to my own Prejudice. I hope 
the Houſe will not think it Obſtinacy in me; and 
fince this Houſe have done me the Favour to hear 


— 


ſider what they have ſaid. 


me,by my Counſel, I hope they will pleaſe to con. 


| Mr. Speaker. No doubt the Houſe will conſi- 
der what you have ſaid by your Counſel, that 
is, in reference to your own Defence; but they 
do expe& from you as I told you before, That 
you do deal Candidly with them in what you 
know of this Matter. TSF.) 2811] EM 


Sir John Fenwick. Sir, I am under Proſecuti· 


on for my Life; and, I hope, the Houſe will 
ple aſe to conſider, That I know not what In- 

convenience may come upon me by it; and, I 
hope, the Houſe will Excuſe me, for I do it 
not out of Obſtinacy, but for my own Preſerva- 
tion. © . f | | LE . 


Me. Speaker. | You would do well to Advife 
pour ſelf well in this Matter, 'tis of great Con- 
cernment ; the Favour of this Houſe, if you 
| deſerve it, may be of great Kindneſs to you. 
I have only in command to tell you, what the 
Houſe expect, and you are to Conſider how to 
Anſwer it. BO. . 
8 d 
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Sir Fohn Fenwick. I hope the Houſe will not 
put me upon any Thing that may hurt my ſelf. 


i ſhould be ſorry to incur the Diſpleaſure of this 


Houſe, but I hope they will conſider my Con- 
dition; and I am ſure the. Juſtice. and Honour 
of the Houſe is ſuch, That they will not preſs any 


Man to do any Thing that may hurt himſelf. 


Mr. Speaker. Sir, if you pleaſe to withdraw. 
Accordingh Sir John Fenwick EL 17 NI 


Lord Catts. I would humbly propoſe ſomething 
to you to ſave your Time , and remove this In- 


convenience. The Houſe have heard what Sir 
John Fenwick ſays. I can't but ſay, that in Mat- 


ters of Blood we can't be too tender; but that I 
would propoſe to you if the Houſe approve of it, 
is this; Suppoſe you wave this Matter to the laſt 
Moment of paſſing your-Bill, and then I ſhall 


have ſomething more to ſay to you in it. 


7 


Mr. Clarke. Now 1 think it very proper ſor 


vou to proceed in your Legiſlative Capacity. I 


am glad the Houſe have taken ſo much Pains 
in the Examination of the Matter; and it is no 
- ſmall Satisfaction to me, That the Gentleman 
was brought to the Bar upon this Enquiry. Very 
probable another Time may induce him more 
to Comply than he does at preſent, though, if I 

may ſpeak my Opinion, there is little hope of the 

Gentleman's Anſwering your Expectation. here: 


And I think the firſt thing you are to do now, is 
to read your Bilk 5 9 8 


Mr. Puliney. One of the Allegations of the 


Bill is, That his Tryal was put off upon ſeveral 
| | _— | repeated 
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repeated Pretences of making a Confeſſion. The 
Counſel for the Priſoner took Notice, That that 
Allegation was not proved: The Counſel for the 
Bill told you, They muſt refer to a worthy 
Member of. this Houſe, who could prove it; 


. the worthy Member is Mr. Vernon. I ſuppoſe be- 
fore you enter into a Debate (as there will 
be after the ſecond Reading of the Bill) Gentle- 
men will deſire to have all the Evidence. And 
I find your Order is, That Mr. Vernon do give 
in his Evidence while Sir Fob» Fenwick is at the 
Bar; and therefore I humbly move, That Sir Fohy 
Fenwick may be called in while Mr. Vernon gives 


his Evidence. 


8 Mr. Speaker. I ſuppoſe, if Mr. Vernon gives Be 
dence, you will call in the Counſeeel. 
* 


2 Members. Les, yes. 


Mr. Spea ber. Pray then hear the Moti on that 
hath been made. Shall I put the Queſtion, That 


Sir Jobn Fenwick and the Counſel be called in, 


while Mr. Vernon does give his Evidence? 


Which ' Queſtion paſſed in the Affirmatiut, and Sir 
John Fenwick, and the Counſel on both Sides, were 


* 


brought in. 


Mr; Speaker. Gentlemen, you that are of Coun- 


fel of both Sides, the Houſe, before they pra- 
ceed any further, was willing to hear the Teſti- 
mony of a worthy Member of this Hauſe which 


has not yet been given; and they are willing | 


that Sir Jobn Fenwick, and you, thould be pre- 


ſent while it is given. Mr. Vernon, will you pleaſe 


to acquaint the Houſe, &c. 


Mr. Vernon 


vi- 


hat 
nat 


in, 


Sir 
ere 


E 
Mr. Vernon. If 1 underſtocd the Counſel for 


the Bill aright, that which they did Appeal to 


me for, was about the Protracting of Sir Jon 
Fenwick's Tryal, and upon what pretence it was. 
The Account, Sir; that I can give of it, is this. 
That Sir Jobn Fenwick's Tryal was put off, will 
appear beſt from the frequent Adjournments of 


the Seflions at the Old Bailey for ſx or ſeven 
Weeks together. For when Sir Joln Fenwick was 


Committed to the Teer (which was as I take 
it) on the 19th of June, there was, I believe, a 


Seſſions to be held ſcon after ; for as I remem- 
ber it, the firſt Application that my Lady Mary 
Fenwick made for putting off Sir Fohn Fenwick's 
Tryal, was upon the zoth. of June, and the Petition 


was, That he might have ſome Friends come to 
him to adviſe him how to make his Applicati- 


on to the King: On the 3oth of June, or about 
that time, my Lady Mary Fenwick did firſt Pro. 
poſe, That ſome body ſhould be ſent over from 


Sir Fob * Fenwick to the King upon ſome Mat- 


ters of Importance, but'did not declare what 


they were, but only that ſhe was told there 


were ſuch Matters, and ſhe had a proper Perſon 


to ſend, and would acquaint the Lords Juſtices 


with the Man, if he might have Leave to go: 
But afterwards my Lady Mary Fenwick ſaid ſhe 
could not provide a Perſon fo ſoon. And, I 


think, the 2d of July, ſhe came and offered to go 
her ſelf, and ſaid, if it was not as much for the 


King's Service, as Sir Jobn Fenwick's Benefit, ſhe 
would not undertake the Journey. She had Leave 
to go, and would have Capitulated , That the 
Tryal ſhould be put off till ſhe returned; but 


the Lords ſaid, when ſhe would return, would 


depend upon her pleaſure ;. but they would write 
to the King at the ſame time , and give notice 


of her Intention, and that the Tryal ſhould not 
TR a. 
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go on till they had an Anſwer to their own 
r V 


| AW | G FF 
There was a Paſlage ordered her in the Royal 
Tranſport Ship then going to Holland, and my 
Lady Mary Fenwick deſired to ſpeak with Sir 
Zobn in Private, in Order to her Journey. The 
ſame Night the came back again, and ſaid, ſhe 
had conſidered of it, and would not go, and ſe- 
veral Reaſons ſhe gave for it. Upon the 7th. of 
Fuly there was a Noble Lord that was in the 
Commillion for the Adminiſtration of the Govern: 
ment, ſaid, he had an Application made to him 
from another Noble Peer, my Lord Carliſle, who 


5 defired that he would go to Sir John Fenwick, 


for he had been very earneſt to ſpeak with him 
That Noble Lord did acquaint the reſt of the 
Lords Juſtices with it, who acquieſced- in what he 
thought fit to do in the Matter. 


He went the ſame Day to Sir John Fenwick, 
and the next Day the Lords Juſfices meeting a- 
gain, he told them he had been with Sir John Fen. 
wick, and what Sir Fob Fenwick had told him, 
he had ſent to the King, for he did not allow 

it ſhould be otherwiſe Communicated. My Lords 
then thought it was very fit to ſtay for the 
King's Anſwer. This was the 7th. of July, and 
by what Accident, I know not, no manner of 
Account came till the 7th of Auguſt, that the 
Letter was received, but the jth of August, 
the Letter was acknowledged to be received, 
and the Anſwer that then came to it, was 
That the King had not received any great 
Satisfaction by the Meſſage (I know not what 
it was) but that dir 7ohn Fenwick ſhould be 
Tryed; but Withal, that Noble Lord acquainted 
my Lords Juſtices, That the King was pleated 

TR : | „ 


Whether he was willing to make out by 
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o Write to him, That what Sir John Fenwick 


had to ſay, ſhould be ſent to him in Wri- 


ting. It happened at that time, that the Jud- 
ges were upon their Circuits, and there being 
the King's Directions to receive what Sir Fobn- 
Fenwick had to ſay, in Writing, That Noble 
Lord did undertake to go again to Sir John 
Hnwich; and, I ſuppoſe, he did receive ſome- 


ching from Sir John Fempick, which he ſent: to 


the King. When the Anſwer to that came, 
it was September, and that Noble Lord was at 


Itme Bath; and ſo it required a little time to 


hear from him. Then it appeared, That the 
King's Direction was, That what Sir John Fen- 
wick had ſent to the King, he ſhould prove it, 
and he ſhould likewiſe , ſhew his Ingenuity in 
Confefling what he knew of any other De- 
ſigns againſt the Government. On the 1oth. of 
September , as I take it, I was directed to go to 


Sir Joln Fenwick , who was then in the. Toer, 


and to acquaint him with this Meſſage from the 
Lords Juſtices. 'Sir John Fenwick's Anſwer was, 


That he had no more to ſay, or Words to that 


effect, and he muſt prepare for his Defence as 
well as he could ; but if he could ſpeak with 
that Noble Lord, he ſhould be glad to do it, 
but he was not come from the Bath, and Di- 
rection was then giving for his Tryal again. 
In the mean time, that Noble Lord came to 
Town, and he went to Sir John Fenwick , and 
brought an Account from him, That Sir Fobn 
Fenwick would 'prove to the King, and make 
out what he had ſaid ; and was ready to 
give the Lords Juſtices Satisfaction. Upon that, 
i was ſent to Sir Joby Fenwick, and I carry'd 
the Meſlage in Writing, which you may ſee 
when you pleaſe 3 and it , was to ask him, 
Proof, 
what 
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what he had already ſaid to the King ; and 


whether he was ready in Compliance with the 
King's Directions, to give the Lords an Account 
of what he knew of any Deſign againſt the Go- 
vernment ? I carry'd Sir John Ferwick this Mel. 
fſage, and he returned an Anſwer in Writing, 
| That he was ready to make out to the King, 
what he ſaid, and would acquaint the Lords 
with all the Matter that he had not obſerved 
to the King. His Arraignment was then to 
have come on the 17th. but he did Dictate a 
Paper which was brought to the Lords, which 
they thought fit to be ſent to the King, and 
the Tryal was put off as to that time, And 
before an Anſwer from the King came, it was 
(I believe) the beginning of October: And this is 
the Account I have to give you. 


Mr. Docaber. Gentlemen, you Conſider that 


this Evidence is given, with Relation to that part 
of the Bill, that ſets forth, how Sir Fob Fenwick 
had delay'd his Tryal by Offers of Confeſſion. 
You have heard what the Evidence is; if - you 
have any thing to obſerve as to that point, you 
may ſpeak before you withdra rg. 


Sir Tho. Powys. As to this Matter, I can only ll 
ſay, That in it ſelf at leaſt, according to our 


Rules of Law, it. is not, in any degree, Trea- 
fon : What you will Conſtrue it to be, I can't 
tell. We think it is only what is very uſual 
when Perſons are under an Accuſation; they will 
put off their Tryal as long as they can: Perhaps 
their Witneſſes may. be out of the way, or ſome- 
thing elſe may be the Reaſon. of it, and it does not 
carry any Crime in it ſelf ; or at leaſt, not of the 
Nature that this Bill is of. e 


| Sir Bartb. 


and 
the 
unt 
G0. 
Mel. 
ing, 


ching to ſay? 


1 pron es. withdrawn. 
Mr. Sloane. I Propoſe. it to 
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Sir Barth. Shower. We do think, with Submiſſiori- 
That conſidering the Nature of the Bill, and the par 
ticular Caſe of Sir Jobn Fenwick, it will (in ſome mea 
ſure) anſwer this Fact: I take this ingly in it ſelf, as 
it hath been obſerved, not to conſiſt with Honour; 
but it does not import a Crime for any Man to uſe 
little Inſinuations to put off his Tryal: But, ſuppoſe 
it was unlawful, or that which they call Prevarica- 
ting. I hope it is far from making him Guilty of High 
Treaſon, which is the greateſt Crime this Bill deſigns 
to paſs Sentence for; and, I hope, you will Conſi- 
der, if it be an Offence, tis ſo at the Common Law; 
and the ſame Evidence will prevail to bring Sir John 
Fenwick to Condign Puniſhment by the Common 


Methods. And if it be no Offence, I hope you will 


not by a Law make it an Offence, ſo as to inflict the 
greateſt Puniſhment for this Artifice. © © 
Adr. Speaker. Mr. Sergeant Gould, Have you any 
Mr. Serg. Gould. No, Mr. Speaker, a 
Mr. Speaker. Then withdraw. 


you; Whether, if the 
Paper be Evidence. it ſhould not be read in the Pre- 
ſence of the Priſoner 2 Ts Tian gn Hs 
Members. No, No. 510 A 5 240 
Then the Queſtion was put for Candles, which paſſed in 
the Affirmative, and they were brought in. 
Ordered, That the Counſel. be diſcharged any 
further Attendance at this time. 917 75 
Mr. Methwin, There can be no Debate previous to 
the Reading of your Bill. I deſire the Order of the 
Day may be Rea. 5 „ 
Accordingly, the Order of the Day for Reading of the 
Bill a Second Time, was Read by tbe Clerk, © 
Then the Bill was Read a Second Time by the Clerk. 
And being afterwards opened by Mr. Speaker, and 


Mr. Speaker having expected for ſome time, and no 
Member riſing upto ſpeak. 8. 3 | 


O ws; ; Mr, Speaker. 


fy 
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At. Speaker, Shall I put you the Queſtion of Com- 


mitment ? | 5 WE bes 2 

Sir Tho. Dyke. Sir, I hope you will not put the Que- 
ſtion of Commitment till ſome Exception is made to 
the Bill. I am ſure it is as liable to Exceptions as any 
Bill that hath been brought in a great while. Tis a 


tender Subject to ſpeak of, the Pretence of the Bill 


being for the Preſervation of the King and Govern- 
ment; and if I thought it was really ſo, I ſhould be 
heartily for it; for 1 think there is no Compariſon 
berween the value of the King's Life, and that of a 
Private Perſon's, but that hath been often ſaid, but 

not proved; therefore, I think, I may tell you my 
Reaſons why I am againſt the Bill. That the Parlia- 
ment hath a Power to make ſuch a Law, is agreed ; 
but I think it ought not to be uſed but upon Extraor- 
dinary Occaſions, when Great Perſons are concerned, 


that can't be ctherwiſe brought to Juſtice, and when 


Crimes do not fall under the Denomination of the 
Law, which is not the preſent Cafe. | This Caſe is, 


That a Gentleman is charged with Treaſon, and tis 


proved but by one Witneſs, though the Counſel did 
ſay, That. a Conſult to Levy War was not Treaſon. 
Now, either it will not be the Crime that is alledged, 
or it is not proved. Here you are Judges, Proſecu- 
tors, Witneſſes, . and Jury: I would know in what 
Country it is ſo beſides ? The Witneſſes are produced 
here, and not Sworn'; and upon the whole, there is 
but one Witneſs. Sir, I am againſt the Bill, and a- 
gainſt it, as being of dangerous Conſequence.  _ 

Mr. Pultney: This Matter before you is of ſuch a 


Nature, that I hope all Gentlemen will hear one 


another with the greateſt Attention that may be. 
The Worthy Member admits you have a Power 


to Paſs the Bill, and I do not find that conteſted by 


any Body; though (with Submiſſion) the latter 
part of what he ſaid, contradicted what he admitted 
at firſt 5 but ſince that is ſo much Apreed, I ſhall ſay 


but little to it, and that is this, That without ſuch a | 


Power 


\ 
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that we have ſuch a Power, and that that Power hath 


| 7 | 
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Power as this, any Government would be imperfect, 


and would want a ſufficient Power for its own Pre- 
ſervation, upon Extraordinary Occaſions. Nou have 


been told, this hath been an untrodden Path ; but I 


believe, Gentlemen are pretty well ſatisfied it hath 


not been ſo untrodden, and many Precedents of that 
kind have been quoted; and the Counſel for the 


Priſoner have admitted, That there have been fre- 


quent Precedents. An Objection hath been made to 


ſome of them, That they were made in ill Reigns ; 


but I take it to be no Objection, That the Precedent 
was made at one time or another; ſince tis agr 


been exerte. 1 | | 
The chief Matter before you is, Whether in the 
preſent Caſe, there is ſufficient ground for you to 


|  Exert that Power? And upon that, give me leave to 


obſerve the Nature of the Crime of this Gentleman, 


and the Evidence that hath been brought to prove him 


Guilty of that Crime. His Crime is High Treaſon, 


the higheſt Crime in the Law: Tis for Conſpiring 


the Deſtruction of the King, and the Overthrowing 


of the Government. The Overt-Act, which the 


Bill tells you (and is mentioned in the Indictment) 


is his Inviting in a Fench Force, in order to accom- 


pliſn this Deſign. If this Crime would admit of Ag- 
gravation, ſome other parts of the Bill would aggra- 


vate it; bur Ithink it will admit of none. The Coun- 


ſel at the Bar made a doubt, Whether or no, that which 
was laid in the Indictment, did amount to a ſufficient 
Overt- Act of High Treaſon ? And his Argument he 


drew from a Book that hath been put out by a Learned 


Gentleman of the Houſe; but the Gentleman could 
eafily have anſwered himſelf; and, I preſume, did 


not ſpeak his own Opinion. For that very Gentle- 


man whit a Book, called, His Majeſty and Government 


Vindicated; by which he endeavoured to oyerthrow 


the Arguments in the other Book of the other Gen- 


tleman. f | | | 
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As to the Proof before you, you have have had the 


Teſtimony: of Mr. Porter, whoſe Evidence hath been 
juſtified by the ſeveral Convictions grounded upon it; 


and by the Conſeſſion of ſeveral Gentlemen, that 
have owned the Fact at the very time when they were 


going out of the World: And there hath been no 


Evidence brought by the Priſoner at the Bar, that 


could invalidate the Teſtimony of this Gentleman. . 


And fo (with Submiſſion) you have one undoubted 


Evidence, that does Charge the Priſoner with the 


Fact mentioned in the Bill: You have other Proof that: 
F- not come up within the Letter of the Law; but 

Vu have ſtrong Circumſtantial Proof, that every Gen- 

_ tleman will apply to his Conſcience in the Judgment 


he ſhall give in this Matter. . One of the Allegations 
in the Bill is, That he did by repeated Promiſes of 


making a Confeſſion, from time to time, gain a de- 
lay of his Tryal. It is a great Pre ſumption, That that 
was in order to a Deſign that he had of Seducing 


Mr. Goodman, who was one of the Witneſſes; for it 


was obſerved to you, what Practice there was in the 


Caſe, with the other Evidence, Mr. Porter. 


Sir, Gentlemen have objected the Conſequences of 
making a Precedent”: You were very well cold by a 


Worthy Gentleman, that ſpoke the other Day, near 


the place where I am, That in the Caſe of a Good 


Parliament, tis not to be imagined that they will 


make uſe of this Precedent, but upon as good a ground 


as you have now; and an Ill Parliament, they will 
have the ſame Reaſon, for they will Copy after the 
ſame Precedents that have been made before, and will 


not ſtick at doing of it. R 

| Beſides, let Gentlemen conſider this way of Ar- 
guing; I have a Power to do ſuch a thing, and yet 
if I have ſuch a ground as is ſufficient, I ſhall not 
make uſe of it: To ſay you have a Power, but ſhall 
not Exert it, is as good as to ſay, you have no Power 


There 
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There were ſome Precedents cited by a Learned 


Gentleman that ſpoke againſt the Bill, and he parti - 


cularly quoted that of my Lord Strafford; andthe 
Act of Parliament that Repeals that Attainder, was 
in part Read to you: But, Sir, the Reaſons given in 
that Bill of Repeal of my Lord Strafford's Attainder, 
are, That it was obtained in a Tumultuous Manner, 
which influenced the Parliament in doing of it; and 
that it Paſſed in the Houſe of Lords, when moſt of 
the Lords were abſent: And at laſt, the ng, when 
he gave his Conſent, by Commiſſion, t ohe Paſſing 


-of the Bill, it was with great Reluctancy. Tis cer- 
| "tain, all theſe are Reaſons: that are given; but there 
is not one that queſtions the Parliament's Power of 
doing it; though upon the Tryal, Gentlemen may 
remember, there was a doubt in the Law, Whether 


the Evidence was ſufficient.” . | 
Sir, It hath been urged to you, of what ill Con- 
ſequence it would be, and how much Injuſtice to 


make a Law to Puniſh a Man, Ex poſt Facto: but 


that the Parliament may Declare that to be a Crime, 


which was not ſo before, no body doubts ; ant wich- 


gut that, che Clauſe in 25 Ed. 3. ſignifies nothing; 
| and I don't imagine it is a greater Injuſtice to ſupply | 
| a point of Form, as to Matter of Evidence, when 


the Fact committed by the Priſoner, was againſt a 


known Law, at the time when it was committed: 
And the rather, if I think that defect of Form in the 
© Courts below, was occaſioned by the Priſoner. ?Tis 


a Matter of Blood, tis true, but I do not aim at this 


©, Gentleman's Life in it; but any Man muſt believe 


he muſt be concerned in great Matters, to bring to 
paſs this great Deligo therefore all I Propoſe by it, 
is to get his Confeſſion, which in all probability we 


might have had, if the other Witneſs had remained 


2 upon the whole Matter, I do think we have 


Power to do this: I do think here is good Evidence 
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fons, T am for Committing of this Bill, 
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of this Crime. I do think, if this Bill does miſcarry, 
there is the greateſt blow that can be given to your 
Conſtitution. And give me leave to uſe this Expreſ- 
ſion, I think, if this Bill miſcarry, it not only turns 
this Plot upon you, but makes it impoſſible ever to 
come to the Depth of any other. And for theſe Rea- 


Mr. Newport. Sir, | am unwilling to trouble you 


at any time, but more eſpecially in this Debate, When 
Jam afraid I am like to ſpeak againſt the Opinion of 


the Majority of the Houſe. For I ſez Gentlemen 


begin already to be in haſt for the Commitment of 


the Bill; but ic was the Saying of a Learned Man, 
De morte hominis non eff cumctatio longa, We cannot too 


well confider where the Life of a Man lies at ſtake. 

Sir, In this Matter T look upon my ſelf (as every 
Gentleman here is} to be a Judge; and therefore I 
will in this Caſe, as in all others, go according to the 
Dictates of my own Conſcience. I muſt be ſaved 
by my own Faith, and never will pin my Faith upon 
another Man's Sleeve: Perhaps it may be a Weakneſs 
in my Nature, that I am very tender in Matters of 
Blood, Blood once ſpilt, is never to be gathered up 


. again. And therefore 1 hope Gentlemen will have 


ſo much Patience one with another, as to ſuffer a Bill 


of this Conſequence to be debated: fully,” before we 


come to any Reſolution: A Gentleman below ſaid 
the other day, it was poſſible, in his own private 


Opinion, he might believe the Priſoner Guilty ; and 


ſome notice was taken of thoſe Words. But, Sir 1 
would put a Caſe for Aigument-ſake, and would have 
it taken no otherwiſe; and I would go a little further 


than that Honourable Gentleman: And ſuppoſe I 
knew of my own Private Knowledge, that Sir Jobn 


Fenwick was Guilty; yet, Sir, with Submiſſion, as a 
Judge, I do not think it ought to weigh one way or 
another with me, and I will give you my Reaſon for 
it. For, as a Judge, I am to go according 'to my 
Judicial Knowledge, and nct according to my Pri. 
5 EA EST „„ vate 


„ 

vate Knowledge. Tis a Maxim in Law, 1] 5 
quid notum ſit Fade, fi non notum fit in forma Fudicii. 
And it puts me in mind of a Caſe in the Book H. 4. 
where a Man killed another, in the Preſence of a 
Judge, Travelling on the way, when the Murder 
was. And at the next Aſſizes in that very County be- 


fore the ſame Judge, another Man was Indicted of 


that very Murder, and Arraigned and Convicted by 
Verdict. In that Caſe (ſays the Book) the Judge 
ought not to carry himſelf. according to his Private 
Knowledge which he had of the Fact, and fo to ac- 
quit the Priſoner ; But all that he in that Caſe could 


do, was to reſpite Judgment againſt the Party, be- 
cauſe of the Judge's knowing to the contrary, and 


to make further Relation thereof to the King for his 


Pardon of Grace for the Party. 


The Evidence that is produced, is a Living Wit- 
neſs : The next Evidence was the Confeflion of Good- 
man, taken before a Juſtice of Peace. Now as'to 
that, truly I did not think yeſterday it was a 
Legal Evidence, I am ſure in a Court of Law it 
would not be admitted, but the Houſe was pleaſed to 
read it; and Gentlemen when they preſs'd to read 
ic, told us, Valeat quantum walere poteſt, not as a Con- 
cluſive Evidence. Why then, if you ſtrike this Paper 
out of the Caſe, with Submiſſion, there is nothing 
left but the Teſtimony of Capt. Porter, and then in 
this Caſe you have but one Witness. . 
Sir, Give me leave to ſay, it will ſeem a little 
Strange, That the Commons of England, that lately 
were ſo very careful of the Lives of the Suhjects, and 


were fo deſirous of Paſſing a Bill that did provide, 


That where there were two Species of Treaſon in 
one Indictment, and one Witneſs to one Species, and 
another Witneſs to another Species, that that ſhould 
not be good Evidence to Convict a Perſon of High 
Treaſon : That now we ſhould be for Attainting a 
Man for High Treaſon upon one ſingle Evidence: 


Surely they will ſay, we have mightily changed our 
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Opinions ſince laſt Seſſions of Parliament. I ſpeak 
not this upon the Account of Sir John Fenwick, 1 
know him not, he is a ſtranger to me, though I am 
not to his Character, and that J hear is none of the 


beſt. I ſpeak it as it may be my Caſe, or any Man's 
Caſe here: God knows we live in unſettled Times, 
and no Man can tell how ſoon a Precedent of this 


Nature may turn upon any Man whatſoever. Some 


of us may live to fee a bad Reign, and then when 2 
Man cannot be Attainted by the ſettled Rules of 
Met minſter- Hall, the Legiſlative Power muſt be called 


in for Aſſiſtance, and then I am ſure no Man is ſafe. 


tha Amongſt the many Irregularities committed in the 
late Reigns, I thought that of Mr, Algernoon Sidney 
one of the greateſt Strains J ſaw in Weſtminſter- Hall; 


for there my Lord Howard was one Witneſs againſt 


him, and the ſecond Evidence was a Book he had 


wrote many Years before againſt Sir Robert Filmer, 


(which J think is printed ſince this Revolution, and 
I have it in my Study, and I hope I ſhall not be 
\ hanged for it.) I ſay, this Book, though wrote ſo 
many Years before, was conſtrued to be calculated 
for a Treaſon that had not been committed above two 


Months, and was the ſecond Witneſs to Convict him. 
But that Attainder was reverſed; and it was fit it ſnould 
be ſo; for I thought it a hard ſtrain to Convict a 


Man upon that Evidence. 


Sir, I am very ſorry this Bill is brought into the 
Houſe : Nor can I imagine, after all that hath been 
{aid by the Learned Gentleman my Neighbour here, 
Why this Man was not tryed when there was two 
poſitive Witneſſes againſt him. All the Reaſon this 


Gentleman has told you, is, that he promiſed to make 


an ingenuous Confeſſion. But any Man might have 
ſeen through this Confeſſion, that it was only an Ar- 


: tifice to abuſe the King's beſt Friends; nay, the rather, 
when this Gentleman's Brother-in-law had ſerved 


this yery Government but two or three Years ago the 
ſame trick. We kngw my Lord Preſton was attainted 
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of High Treaſon, and then he muſt do ſomething for 
to merit his Pardon; and he made an ingenuous Con- 


ſeſſion, as he call'd it, wherein he accuſed moſt of 


the Great Men; and when he had a Pardon, though 
his Confeſſion was under his own Hand, and deli- 
vered to the King, he denyed every word of it, and 
what he had told, was only, he ſaid, to ſave his on 
Life. My Neighbour here. cited you ſeveral Pre- 
cedents, J have read many of them, they are moſt 
of them mentioned in Ryſhwortb's Collections, in the 
ſeveral Arguments that are there for the Paſſing the 
Bill of Attainder againſt my Lord Strafford: And all 
that I can ſay to them, is, I could not have come up 
to them, had J lived in thoſe Times. The Caſe of 
Sir John Mortimer, who being committed to Priſon 
upon ſuſpicion of Treaſon, brake Priſon, and made 
his Eſcape; and for. this, and no other cauſe, in the 
Parliament in the ſecond Year of H. 6. he was At- 
tainted of High Treaſon by Bill in Parliament. So 
in 3 of R. 2. the Caſe of one Kiby, who, without 
any Malice, and, as the Record ſays, ſe defendendo, 


killed the Embaſſador from Genoa; the Parliament 


declared it Treaſon. And the laſt Caſe he cited was 
the Caſe of a Cook, that put Poiſon into a Pot of 


Pottage, in the Kitchen of the Biſhop of Rocheſter, 


whereof two Perſons died. And what did they do? 
Why, he was attainted of Treaſon, and it was Enacted, 


that he ſhould be boyled to Death, by the Statute 


22 H. 8. cap 9. I have a great Honour for the pre- 
ſent Biſhop, but if it had happened in his Family, I 
ſhould have hardly conſented to the like Judgment, 
Tudicandum eſt Legibus non exemplis. There's no Man 
doubts your Power, but the Queſtion is, Whether 


you will exert this Power upon all occaſions. And 


in moſt of the Bills of Attainder that I can find, 
when Men have come to conſider upon ſecond 
Thoughts, moſt of thoſe Attainders have been Re- 
verſed, and a mark of Ignominy and Reproach ſet 
vpon them. Roger Mortimer was Attainted in = 
na MES ; 
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firſt Year of Edw. 3. but we find in the 28 Edw. z. 


(an? 


that Attainder was Reverſed. And why ? Becauſe 


he was not brought to Anſwer, as he ought to have 


n. So likewiſe the Attainder of the Earl of Arun- 


Adel, in the 28 Edw. 3. Not to mention one of a later 


date, that of the Earl of Strafford, and many more 
might be cited, bat I am loth to tire you; I ſhould 


be glad this Gentleman might ſuffer his due Puniſh- 


ment, but I am not by any means fatisfizd in the 
paſſing of this Bill. And as to his not being Tryed, 
if the Government have ſlipt their Opportunity, or 
made any Miſtake, I'll not fodder up their Negle3 


or Defect, or whatſoever you will pleaſe to call it, 


by paſſing this Bill of Attainder. Sir, I ask your 
Pardon for troubling of you ſo long; but as a Judge, 
I thought my ſelf in Duty bound to give my Rea- 
ſons why I muſt, give my Negative to the Bill. I 
hope no man doubts but I am as Zsalous for this Go- 


vernment as any man whatſoever, but let Gentlemen 
think what they pleaſe, I can't give my Vote to the 


paſling of the Bill. 


Mr. Sol. Gen. This is a Bill for attainting Sir Jobs 
Fenwick. of High Treaſon; it is the greateſt Crime 


We know in the Law. and I think the greateſt Crime 
known in any Government; it is much greater than 
Murther, or any other Crime, becauſe it ſubverts the 


Government, and the Law whereby thoſe Crimes 


are puniſhed, and whereby ill Perſons ſhould be de- 


terred from committing thoſe Crimes, and Innocents 


' ſhould be protected. 


It hath been a Queſtion by the Counſel at the 


Bar, (I think both ot them,) Whether this Matter 
of which Sir John Fenwick is indicted and accuſed, is 


High Treaſon, or not? I muſt confeſs, I heard 
ſomething of it without doors, and that theſe Gen- 


tlemen would undertake to make it out, that though 


their Client ſhould be prov'd guilty of the Muters 


charged upon him, yet that it was not High Treaſon ;_ 
I thought it fomewhat a bo'd Undertaking, but I did 


not 


| ( 203 ) 
not think they would have undertaken it, as to the 
Matter of the Crime; I thought they would have 
pretended that there had been ſome Flaw in the In- 
dictment, That the ſame as laid in the Indictment, 
or in the Bill in this Houſe, was not High Treaſon, 
but not to have queſtioned the Nature of the Crime, 
a now they do. | 15 . 
To maintain their Aſſertion, they ſay, That ad- 
mitting their Client to be guilty of what he is accu- 
ſed of, it amounts to no more than a Deſign to levy 
War againſt the King, and deſigning to levy War 
2painſt the King is not High Treaſon, and for which 
they quote the Opinion of a Perſon within theſe 
Walls, and one of the King's Counſel, by which de- 
ſcription I believe they mean my ſelf; and I thank 
them. for the Honour. they do me, when they quote, 
s they do, my Lord Chief Juſtice Hales to be of the 
ſame Opinion; both which is true, and I think they 
ſaid: ſomething of my Lord Dyer, to the ſame pur- 
poſe; and I will give them another good Authority 
to the ſame. purpoſe into the Bargain, which is my 
Lord Cook, who ſays expreſly in his Comment on 
the Statute of Edw. 3. That deſigning to levy War 
is not High Treaſon ; and ſo is my Lord Chief Ju- 
{tice Hales's Opinion to be underſtood, who repeats 
the Words of the Statute about levying War, and 
ſays, (and quotes my Lord Coke for it,) that only 
actual levying War, and not deſigning to levy War, 
is High Treaſon, which muſt be underſtood of Trea- 
ſon within that Statute, and not of Treaſon at Com- 
mon Law. -And as for the Perſon within theſe Walls 
they ſpeak of, he was ſo very ſenſible of this Diſtin - 
tion, that his words confine the deſigning to levy War 
to be not Treaſon within the meaning of the Statute of 
Ed. z. but doth not deny it to be Treaſon at the Com- 
mon Law: If therefore this Tryal had been before 
the Juſtices of the King's Bench, Oyer and Terminer, or 
Goal Delivery, theſe Gentlemen had ſaid very ma- 
terially for their Clignt, that Statute a 
| | Courts 


by that Statute, and taking from them the Conny. 
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Courts to the Connuſance of the ö Tr eaſons declared 


ſance of any other Treaſons at the Common Law. 
But this being a Tryal in Parliament, which that Ad pr 
declares in future Times would take Connuſance of 
other Treaſons than what in that Act are expreſs d 
and Parliaments in ſucceeding Times having always ad. 5 
judged other Treaſons than what in that Act declared 
Admitting what the Counſel ſay to be true, Tha en 
deſigning to levy War is not Treaſon by that Statute, _ 
it is not at all to the purpoſe, in reference to the II 
Matter in queſtion ; but I own this is a Matter Iz, 
| ok now thought on; for tho? this is not a good An. thc 
wer to the Objection when made in this Proſecu. * 
tion, and in this Place, yet it is an Anſwer to the Ob. dhe 
jection, if it had been made on the Proſecution in 1, 
another Place where this Matter was before it came 4 
here, viz. before Commiſſioners of Gaol Delivery, : 
but TI muſt own I do not believe it was then conl- p, 
dered whether a Deſign to levy War againſt the,, 
King was Treaſon, or not, nor was there any Occa WW... 
ſion for it. The Crime of the Priſoner at the Ba |, 
being a Treaſon of another Nature, (that is to ſay) Ki 
Treaſon in deſigning. to depoſe the King, which ws: 
always held to be High Treaſon within the Words o 72 
the Statute, Compaſiing and imagining the Death of, tb to; 
King. (that is to ſay,) deſigning his Death in his po- 

litick Capacity, and it is not material by what Me 
thod that Deſign is to be brought about; it is not 4 
leſs Crime to do it by the Method of levying War, 
than by any other way, but rather a greater; and 
challenge zny Perſon to ſhew me the Opinion of any 
Lawyer that fo much as doubted whether deſigning 
to depoſe the King was High Treaſon ; and my 
Lord Coke, and my Lord Hales, in the ſame Page: 
that they ſay, That deſigning to levy War is not 
Treaſon within the Words or Meaning of that Sta- 
tute, expreſly ſay, That deſigning to depoſe the 
King is High Treaſon within the Words of that Sta 


cute, 8 
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tate, viz. Compaſſing and Imagining his Death: And [ 
will likewiſe challenge any Man to ſhew me, if he 
can, that admitting the Evidence given againſt the 
priſoner is true, that the Priſoner was not deſigning 
to depoſe the King, and for this purpoſe take the 
State of this Caſe, and that of my Lord Ruſſe, which 
hath been mentioned by the Council ; in that Caſe, 
the great Matter was, That the ſaid Ruſſe] and others 


E ſent ſome Perſons to view the Guards, {it was ſaid in 


order to ſeize the King, but that was not proved,) 
This was pretended to be Evidence againſt my Lord 
Ruſſel, of a Confpiracy to levy War againſt the King, 
tho in another Caſe, it was ſaid by the Court, That 
it was not ſo much a Conſpiracy to levy War againſt 
the King as againſt the Guards, but there was no Evi- 
dence either precedent or ſubſequent to the Meſ- 
ſage to what purpoſe that was deſigned. The Caſe - 
in queſiion is of a quite different nature : Captain 


Porter hath given you an account of it, ( and I think 


Coodman's Examination is to the ſame purpoſe,) That 
the Conſpirators met at the King's Head Tavern in 
Leaden-ball-ftreet, and conſulted how to bring back 
King James again; and the only method they could 
think of, was to ſend Charnock into France, to King 
James, to deſire him to prevail with the French King 
to ſend them 10080 Men, and that they would meet 
thoſe Forces here with 3000 Horſe. And for what 
urpoſe was this? It was to bring back King Fames 
Ban T would be glad to hear if thoſe Gentlemen 
that were at the Bar, or any body elſe, could ſay this 
was any thing but a Deſign to depoſe King William; 
and becauſe it may ſeem a little hard to puniſh a 
Man capitally for the bare deſigning to depoſe the 
King, where the Effect did not follow, pray give 
me leave to ſpeak a Word or two to that mat- 
ter, „ i het Ivy 7 5520 7 9 6 
Treaſon againſt the Government is of a different 
Nature from all other Crimes: Deſigning to murder 


Ja Man, (though a Father, ) or to rob, is a Milde- 


meanour, 


. 

meanour, and no more: and as ſuch, is puniſhable 
to deter others from deſigning the like; but the Mi. 
chief of that Deſign, neither to the Government, 
nor the Perfon deſigned on, is not very great ; for 
when the Matter is 2 the Perſon deſigned 
on is at the worſt but frightened, and ſometimes he 
is in perfect Safety before he knew he was ever in 
danger. But it is not fo in Treaſon, a Deſign of 
that nature ſhocks a Government, . and exceeds the 
Damage done by the committing thoſe other Crimes ; 
as take this for Example. Did not the Agreement o 
ſome Perſons here, (I do not yet ſay Sir Jobn Fer 
wick was one of them,) to raiſe ſome Horſe here, and 
with them join the French on their landing? Did 
not that, I ſay, encourage the Frexch to come ? And 

did not that Deſign of the French put this Nation in 
Arms, for their neceſſary Defence? And did not 
the Charge of that come to more than all the Lok 
the individual Subjects here loſt by Robberies for 
more than Seven Years paſt ? and yet Perſons guilty 
of thoſe Crimes we can be contented, without any 
Reluctancy, to ſee deſtroyed every Day, though 
perhaps driven to the Courſes they took by Necel\li: 
ty. But theſe Men we think hardly uſed; though 
the Miſchiefs they brought on the Nation was not 
by Neceſſity. And I would have another thing con- 
ſidered: Was not the Government neceſſitated to ſe- 

cure in Priſon all they ſuſpected, and amongſt them 
ſeveral innocent Perſons? And was not the Mil. 
chief of that too to be charged to the account of 
thoſe guilty of the Deſign you are now enquiring of? 
T ſay, let theſe things be conſidered, and it will not 
be found that thoſe guilty of the Deſign in queſtion 
are hardly uſed. And ſo much for the matter of 
Treaſon as it is charged in the Inditment. 
The next thing to be conſidered, is the ill Conſe. 
quence of ſuch a Precedent, of the attainting a Man 
of Treaſon by Act of Parliament, which the 3” 
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ſel at the Bar have faid hath been always blamed; 
and ſometimes even by Parliaments themſelves oa © 
I muſt confeſs, I am not afraid of a Precedent of 
this kind: I believe if theſe Gentlemen would but 
look a little back, they would ſee the Attainders by 
Act of Parliament to have been ſo few, that there 
would be no reaſon to be afraid of the Conſequence 
of theſe Precedents. I dare ſay, there have been 
more Men deſtroyed by the irregular Judgment of 
one Commiſſion of Oyer am Terminer than by all the 
Acts of Parliaments of this kind ſince Parliaments 
have had a Being, and yet we have not thought fit to 


lay aſide thoſe Commiſſions. 


The Truth is, it hath been the irregular Proceed- 
ings in obtaining thoſe Acts have been blamed, and 
not the making ufe of the Legiſlative Power for that 
purpoſe ; and therefore conſider the Acts of Attain- 


der mentioned by the Council, which have been 
blamed, and firſt, that of my Lord Cromwel! which 


my Lord Coke blames : One of the Council at the 
Bar pretended to repeat my Lord Coke's Words of 
that Matter at large; but he did not deal fo candid- 
ly with you in that matter as he ought to have done; 
for he ſhould have repeated all my Lord Coke ſays on 
that Subject, which was, That Cromwel was never 
brought to anſwer, never permitted to ſay any thing 
for himſelf, either 'in Parliament or elſewhere, and 
for that Reaſon alone my Lord Coke blames that Pre- 
cedent. Now, pray Sir, is this the preſent Caſe ? 
Hath not Sir John Fenwick been heard by you? 1 
would be glad if theſe Gentlemen, or any body elſe, 
could ſhew that any Perſon hath had ſo fair an Hear- 


ing before Commiſſioners of Oyer and Tes miner, as 
Sir Fobn Fenwick hath had before you. 


As to Sir Jobn Mortimer's Caſe, which was in the 


Second Year of Hen. 6. it is mych of the ſame na- 
ture: My Lord Coke ſays, There was a Jealouſie that 
the Mortimer's Title to the Crown. was better than 


that of the Houſe of Lancaſter, and therefore to 
SB To Eo put 
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put a Slurr (a Blemiſh I think my Lord Coke calls it) 


upon that Title, it was pretended, That Sir Jobn 
Mortimer ſhould give out, That the Earl of March 
ſhould be King by Right, and that himſelf was Right. 
| ful Heir to the Crown after the Earl : And it the Earl 
did not Challenge the Crown, he would pretend to 
it himſelf ; and that he would for that purpoſe go 
into Wales, and raiſe an Army of Ten Thouſand Men. 

Of which words Sir fob» Mortimer was Indicted, but 
that Indictment being meerly feigned and inſufficient 


in Law, they were not able to proceed that way, and 


therefore they made it good by an Act of Parliament, 
and Sir John was brought into the Parliament, and 
without Arraignment or Anſwer, was condemned. 
So that my Lord Coke's Complaint is this, That thoſe 
Perſons ſo condemned, were never heard. And if 
this be the truth of the Matter, theſe Precedents, with 
Submiſſion, have no affinity to yours; but I believe 
it may be ſaid in this Cafe, that Sir Jobn Fenwick 
hath been heard, and that more than ever any one 
in Parliament was before in any Capital Matter. 
And as to the Caſe of my Lord Srrafford, he had 
Counſel aſſigned him, to ſtand by and hear, but not 
to prompt him. If there aroſe any Point of Law, 
he was himſelf to propoſe the Matter to the Lords, 
and the Counſel was to aſſiſt him only when the Lords 
ſo directed them. But in the Caſe here before you, you 
have allowed Sir Fobn Fenwick Counſel, not only to 
aſſiſt him in point of Law, but to aſſiſt him in point 
of Fact too; and they have made Anſwers for him as 
to Law and Fact. So that I ſay, he hath been tryed 
fairer than any Man ever was in Parliament, be it up- 
on Bill, or upon Impeachment. 3 — 
And further, as to the ſaid Earl of Strafford's*Caſe, 
the Act which Reverſes his Act of Attainder, recites 
and blames the Methods whereby that Act of Attain- 
der was obtained. As that an armed Multitude came 
down to Weſtminſter, and filled both the Palace. Yards, 
and all the Approaches to both Houſes of — 
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and with Fury required Juſtice againſt the faid Earl, 


and, poſted up the Names of ſuch as were for the ſaid 
Earl, and called them refer diene, and Enemies to 
their Country. And by ſuch ways that Act paſſed, 
nothing of which can be pretended in this Caſ. 

It was objected, That though a Judge do think in 
his Conſcience a Perſon Guilty, or not Guilty, yet 
he ought not to make uſe of that private Knowledge. 
And a Caſe was quoted out of H. 4. for that purpoſe, 


That a Man was convicted before a Judge, and con- 
demned by him for a Crime, of which the Judge 


knew him innocent. And from - thence inferred, 
that we, as Judges, could not do Sir Fohn Fenwick 
Right, ſince, as Judges, we could not make uſe of our 


private Knowledge. But I. think the Authority of 
that Judge ought not to weigh with us, for I. think 


that Judge might have behaved himſelf better than 
he did, and ſure I am, now he would have been 
blamed, I do not ſay, that a Judge, in his own pri- 


vate Opinion, ought to Judge, he ought not; but if 


a Judge upon the Bench knows any thing whereby 
the Priſoner might be acquitted, or convicted (not 
generally known) then, I ſay, he ought.co go from 
the Bench to the Bar, and give Evidence of his Know- 
ledge to the Jury, if there were enough in Commiſ- 
ſion upon the Bench to maintain the Preſence of che 
Court, as there generally is. And ſo the Judge 
in Henry the Fourth's' time ought to have done, and 
not to have ſuffered the Perſon to be convicted, and 
then get a Pardon for him: For a Pardon will not 


always do the buſineſs; for there may be a Forfeiture, 


that the King's Pardon doth not reſtore. But though 


we act as Judges here, we don't act only as Judges, 


I thought we were as well Tryers. or a Jury to pals 
on this Fact, as well as Judges: And it is the Duty of 


every Jury- man to give a Verdict on the Matter tryed, 
according to his own knowledge of the ſame, it he 


have any knowledge of the ſame. There is difference 
between the Judicature of r and this 


o 


E 


Court: They are to Judge upon a Fact found by 2 


Jury, but we act both the Part of a Jury in Trying, 
and alſo of Judges, in Judging what Crime the Fact 
amounts to. So that if a Jury-man may make uſe of 
his Private Knowledge to acquit a Priſoner, as I think 
no body doubts but it is his Duty to do, then every 
Gentleman in this Houſe-may make uſe of his Private 
Knowledge to Acquit the Priſoner, or Convict him. 

And fo much for the Method of proceeding by Bill 
C 3 . 
The laſt thing to be conſidered is the Evidence, 
and in that Matter theſe two things are to be chiefly 
conſidered; Whether what Goodman ſwote againſt 
Sir Fohn Fenwick (Goodman not being now here) is 


Evidence againſt Sir John Fenwick, And if it be not, 


whether Sir Fobn Fenwick may be juſtly Attainted by 
this Bill, upon the Evidence of one fingle Witneſs 
It is agreed of all Hands, That at the Common- 


1 
& #3 


Law, in all Capital Crimes, as well Treaſon as any 


other, this of Goodman's had been good Evidence; 


and likewiſe that a Man might have been convicted 
upon the Evidence of one ſingle Witneſs. It is agreed 
on all hands, that in all ether Capital Crimes (but 


Treaſon) at this day, this of Goodman's is good 
Evidence; and one ſingle Witneſs, if credited by 


Twelve Jury- men, is ſufficient; and an Hundred Wit. 
neſſes, if not ſo credited, is not ſufficient to Convict 
a Perſon of a Capital Crime. And it is agreed of 
all hands, That ſince the Statutes quoted of Ed. 6. 
this Evidence of Grodman?'s, nor one ſingle Witnefs , 
is not ſufficient to Convict a Man.for Treaſon in the 
Court of King's-Bench, nor in any other inferiour 
Court of Juſtice. The ſingle Queſtion therefore is, 
Whether [thoſe Statutes, or the late Act for Tryal of 
Trcaſons, ever were deſigned to bind, or do any ways 
bind or influence the Proceedings in Parhament for 
Freaſon by Bill of Actainder, or whether thoſe Rules 
the Parliament gives the Courts below to proceed by, 
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ought in Juſtice, to be the Rules you ought t to proceed : 
5 this or the like matters | 
I believe that no Perſon that reads the Statutes., can 
pretendto think that they had any reſpect to Proceed- 
ings in Parliament. For to give but one Reaſon for 
a great many: Thoſe three Statutes that require two 
4 to amet a Perſon, of . n 


1 „ 4£ 


into Par liamgne wü 75 ber ing \ was 57 0 e way, 
and not unſeſs he Himſelf deſired it. And. as for the 
Earl of Srraffagd; oh he was. preſent | when he was 
proſecuted by eachment,,: yerafter the Bill. of At- 
48 Tore aga 1 im, he Pars 1 heard in Per- 
on, nor , Coun Lagai it.. The Ex ons 
therefore of x ofe,,. WER oj 1 Figs Gaſe, 
it can never be thought that th Law- makers in- 

e to bind, proceedings * Par- 


tended by choſe. 


15 lament in the lies Cales to. this, and the rather, be- 


cauſe. they couldingt but know. that if they had deſi ign- 
ed it, they NI - not have done it, becauſe ſubſequent 
Parliaments, or the, 1 — Parliament in another Seſ- 
fon, might have Jed their Acts two ways, ei- 
ther by exprels, Ke 4 or might Repeal them by Im- 
plication, without mentionin the Acts in a particu- 
lar Caſe; for if the. matter of a ſubſequent Statute in 
a particular e is gontrariant to the Matter of a 
former Genera 1 it is an Appeal of the former 


General 8 Statt S tanto. 
And as for thie laſt Matter, bow eo it is fit en 


to judge by thoſe Rules we give to Inferiour Courts 


of Judicature, I believe there is no Perſon but in the 


* acts of his Life doth every day determine it; 
Ix * for 
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he wiſhes it was not true. 


„1 
for he gives thoſe Rules to his Servants to act by, as he 
doth not always Govern himſelf by in particular caſes, 


Inderſtanding, 


as having a better Opinion of his own 


Integrity, and ſuch- like Qualifications, than he hath 


of thoſe Perſons to whom he preſcribes Rules to walk 
by. And it is plain by the Clauſe of the Statute of 


E. 3. before. mentioned, that Parliaments were not 


intended to be bound by thoſe Rules they preſcribed 
to Inferiour Courts of Juſtice, when they expreſly 


forbid the Inferiour Courts to Condemn-any Perſon 


as a Traitor, for any other Crime than what is de. 
clared in that Statuts.; yet in the ſame breath, 


as it were, declare, Tha th Parliament ſhall in fu- 
3 


ture Ages condemn Perſons ab Traitors for other 
Crimes than what is in that Statute expreff. The whole 


matter therefore, as to this laſt point, ſeems to be, 


Whether we do believe Sir John Fenwick Guilty of 
what he is accuſed. ; and if we do, it is not materia 
whether ſuch our belief is founded upon the Evidence 


but of one, or of more Witneſſes: Or upon the Evi. 
dence of a Depoſition, or of a Witneſs, viva voce, 


in Court. To believe, or not to believe is in no 


man e. he may indeed diſguiſe his Thoughts 


to another, by ſay ing, he doth, When as in truth he 
doth not believe, & s contra, but he cannot deceive 
himſelf, and not believe a thing to be true, becauſe 

11 . 
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Upon the whole matter cherefoje, 1 think if any 
Gentleman doubrs whether Sir John Fempick is Guilty 
of the Crime of which he is accuſed; or doubts whe- 


ther that Crime be High Treafon, or whether he be 


Legally Proſecuted, that Gentleman in Conſcience 


ought to be againſt this Bill. But if any Gentleman 


is fully ſatisfied that Sir Fobn Fenwick is Guilty of what 


he is accuſed, and that his Crime is gh Treaſon,” and 
that he is Legally Proſecuted, I think that Gentleman, 


in Duty to his Country, ought to be for this Bill. I 


think he is Guilty, and that his Crime'is High Treaſon, 


and he is Legally proſecuted, and therefore I am for 


i Committing the Bill, | Mr. Harcourt. 


YE 
Mr. Harcourt; I can readily 1 with the Gentle- 
man that ſpoke laſt, that High Treaſon is the greateſt 
Crime in'the Law ; and further, That the Matter of 
the Indictment that is mentioned in the recital of the 
Act, is undoubtedly High Treaſon ; and I am ſure 


he will agree with me in one thing alſo, That the 


great er the Crime is that any, Perſon is accuſed of, 
the clearer the Proof 
convicted. „„ 
Some Gentleman have begun their Diſcourſe in 
Relation to our Power, but ſure 'tis no Argument be- 
cauſe I can do a thing, therefore I will do it, becauſe 
we have Power to Repeal Magna Charta, and all other 
ſubſequent Laws which have been made in Pavour of 


ought to be, by which he is 


Life, and Liberty, and Property, by the ſame Con- 


ſequence we ought to do it: 
be given me, before I conſent to this Bill. 


Ihen for the Precedents, ?tis, faid, There have | 


been many, and many have been mentioned ; and if 
I thought it worth while, I could mention many more 


they are fo far only imitable as they are grounded 
upon true Reaſon, and agreeable to Juſtice ; but I 
don't remember any. one Precedent of this Nature, of 
a Perſon in Cuſtody, forthcoming, to be Tryed, yet 
Attainted without a Tryal at Law, but what has been 
Univerſally branded; and they all ſeem to be Re- 


proaches even to thoſe Ill Reigns in which they were 
uſually made; and rather to be marked out as Rocks 


for us to avoid, than Patterns for our Imitation. 
Before I particularly mention the Facts how they 


ſtand before you, I would beg leave to obſerve ſome. ' 


what. upon the general Method of your Proceedings 


_ 


and tell you what ſtaggers me in it. 


I have often heard this called a Tryal, and that we 


are the Judges. The Gentleman that ſpake laſt gave 
us another Title, and told us we were the Jury alſo. 
L know no Trya for Treaſon, but what is confirmed 
by Magna Charts, per pe Parium, by a Jury, 


better Reaſon muſt 


you have not heard of: As for Precedents in general, 


which 


which is every Engliſhman's Birth- Right, and is al. 
ways eſteemed one of our Darling Priviledges, or 
per Legem Terræ, which includes Impeachments in 
Parliament; but if it be a Tryal, tis a pretty ſtrange 
one, where, the Perſon that ſtands upon his Trya 
hath a Chance to be hanged, but none to be ſaved.” | 
can't tell under what Chara&er to conſider our ſelve, 
whether we are Judges or Jury-Men'? I never heard 
of a Judge, I am ſure not of a Jury-Man before, but 
be was always upon his Oath : I never heard yet ffi | 
a Judge, but had Power to examin Witneſſes upon 
Oath, to come to a clear Sight and Knowledge offfff 
the Fact; I never heard of a Judge, but if a Priſo. ! 
ner came before him, the Priſoner was always told 
be ſtood upon his Deliverance, and he hid not only 24 
7 
7 
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Power to condemn the Guilty, but to ſave the Inno- 

cent. Have we this Rower ? Suppoſe upon ſuch a 
Tryal as this (if it muſt be called ſo) it may ſo happen, 
that à Perſon that comes before us, ſhould be the In- 1 


- 4 — — _ * "Sc * * 2 — 


j nocenteſt Man in the World; What Judgment is i 
6 that we can give, for ſo much as ſach a Perſon hath 


t 
] 
made his Innotency, fully appear? Is the Speaker by] 
his Warrant, to fend tim back again to Nugate; \ 
8 
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'You can't diſpoſe of him otherwiſe, though you were 
# ſatisfied of his Innocency : But in ſuch a Caſe, the ' 
Party muſt undergo à double Tryal, which is contra: 
ry to all Rufes I have heatd of. If I am a Judge in 
this Caſe, I beg leave to tell you for my 'own Juſtifica- 
tion only, what a Definition I have inet with of- a 
Judge's LViſcretion ;*My Lord Chief Juſtice Coke ſays, 
-*Ths Diſcernere per Legem; and by that Diſcretion | 
beg leave to conſidef this Caſe, if Judges make the 
Law their Rule, they can never Err; but if theuncet- 
tain arbitrary Dictates of their own” Fanctes,- which 
my Lord Coke calls the crooked Cprd of Diſeretion, 
be the Rule they go by, endleſs Errors m ſt be the 
Effect of ſuch Judgments. l . 
As to this particular Caſe, I did expect from the Gen- 
. tleman that ſpoke laſt, that he would have told I 
arte ws eter otra toc as 
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there. was a plain Evidence why you ſhould go on to 
the paſling of this Bill; but inſtead of that, I am ſur- 
prized to hear a thing mentioned, that in Parliamen- 
tary Proceedings, a Man may be banged by one Wit- 
nels, certainly that is not to be taken for granted, 

As to this particular Caſe, I would take Capt. Por- 
ter as. upon his Oath for Suppoſition : You have 
one Witneſs againſt Sir Fobn Ferwick of High Treaſon, 


have more in this Caſe. _ 
upon Leſterday you Vored a Paper to be read, Goodman's: 
e offs Narrative, or Examination; 1s a different Caſe now. 
rifo. Now you have it before you to Determine upon. 
told Yeſterday the Queſtion was only for hearing: Let 
ly Gentlemen now conſider how far they ought to believe 
it, and the other Evidence we hear. And firſt, there 
is ſome Evidence that Clancy. tampered with Porter, 
pen, and gave him a Summ of 300 J. and ſo they would 
In infer, becauſe Porter was tampered with to be gone, 
is ji therefore Goodman was. It was told us further (and 
hath 1 deſire I may be informed if I am miſtaken) That 


r by Clancy ſaid he came from Sir John Fenwick, and aftei- 
ate ; wards my Lady Mary Fenwick ſaid ſhe would make 
rerefl good what Clancy had ſaid; and from theſe” Argu- 
7 ments they preſume that Sir ohn Fenwick knew of 


it, Give me leave to tell you a Rule I never heard 
jn] contradicted, That Preſumption is to bs made in fa- 
ical Your of Life, but to preſume a Man Guilty becauſe 
Ha Porter was tampered with by another, becauſe he ſaid 
4 it was by Sir Fobn Fenwick's Order; ſhall we preſume | 
Sir Jobn Fetrwick,did it? Is Hearſay to be Evidence, 
the or is a Man to be had to the Gallows upon Preſumpti- 
der- on? How often, and with how much Reaſon have 
ich we heard Exclamations againſt Judgments, upon 
on Preſumptions, Inuendoes, Conſtructive, Accumulative 

0 Peine, zurn, One O, 9 
ee Treaſon ? G %. 


Gentlemen, there is ſame further Evidence; and 


en that is, of what was Sworn at Cook's Tryal, and ſome 
ou Gentlemen. thought fit to have the Record 1ead, and 


and with your leave, defire to Examine what you 
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humbly ſubmit. I do think, Sir, the Matter before 
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an Examination of what was Sworn there. I can ne- 
ver go ſo far as to think it Reaſonable, That what Evi. 


dence hath been given in one Caſe ſhould affect ano- 


ther Man; but all this is to be Anſwered, by calling 


it Parliamentary Proceedings. No doubt 'tis no Evi- 


' dence in the Courts below, but they are mentioned 


with ſome kind of Diſdain, as very inconſſderable. 
In this Caſe, I beg leave to ſay this in their Vindicati- 


tion, That whatever the Rules of Weftminiter Hall are, 


tis not therefore Reaſon becauſe 'tis a Rule, but be- 
cauſe ris Reaſon, and Reaſon approved of by long Ex. 
perience, therefore tis a Rule, and if they make their 


Rules for that Cauſe, I hope this is a Cauſe why we 


ſhould imitate them: But] would not have thoſe Rules 


thought Matters of Form, but Subſtance, or more 


properly part of the Law it ſelt. 


Upon the whole Matter, if no Gentleman will 


give us a Reaſon why this is Evidence, but it muſt be 
taken for granted, here is but one Witneſs, and that not 


upon Oath; and if we are to come to our Parliamen- 


tary Diſcretion to ſupply that Defect, the Want of the 


ether, tis a Diſcretion J will diſclaim all the Days of 
my Life. And I hope you will reject the Bill. 


Lord Cutts. If, Sir, the Gentleman that ſpake laſt 


| had been ſpeaking in Weſtminſter Hall, IT ſhould think 
that he had ſhewed a great deal of Reaſon, and ſpoke 


with a great deal of Judgment : Bur fince I think you 
are here, upon a quite different Foot, I ſhall not fol- 
low him (becauſe I will not unneceſſarily detain you) 


to anſwer every particular. 


I remember when the Counſel for the Priſon firſt 


ſpake, they took Notice to you, That Precedents 


were Procreative, and one begat another, and are apt 


to Multiply ; therefore, I do think, *tis of the higheſt 


moment to you, what Precedent you make to Night: 
And if any Gentleman can be ſatisfied, That the Pre- 


cedent of not paſſing this Bill will not be of worſe 


Conſequence than the Precedent of paſſing it, 1 ſhall 


you 
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you is really of the higheſt Importance; and I muſt 
confeſs, tis with a great deal of Satisfaction to my 
ſelf, that I do ſee Gentlemen ſeem to apply themſelves 
with a great deal of Seriouſneſs to this Debate. Sir, I 
ſhall not pretend to make a particular Anſwer to what 
the Counſel for the Priſoner did ſay, as to the Pre- 
cedents of Acts of Parliament; I think this Anſwer is 
ſufficient at preſent for that, That if we have no Pre- 
cedent, we are under a Neceſſity of making one. It 
is told us, That of all the Precedents none will Juſtiſie 
us in this Proceeding; but at the ſame Time it muſt be 
conſidered, That we are in a Caſe, the like to which ne- 
ver yet hapned in England, 2 

The firſt Thing 1 ſhall apply my ſelf to, is the Ju- _ 
riſdiction of Parliaments ; and truly, I think, it Will! 
be very neceſſary to ſay a little upon that. I have | 
heard none call their Power in Queſtion, the Thing 
ſpeaks it ſelt; ”tis the Legiſlative Power, and the Ety- 
mology of the Word tells you what it is; Tis a Pow- 
er that can make Laws, and aboliſh them; a Power 
that is ſuperior to all other Powers whatſoever, and 
we are part of that Legiſlative Power, and therefore 
ſhall ſay no more to that, it being a matter agreed, 
That we have a Power to proceed in this Matter. 
Now I will take leave to obſerve ſomething as-to the 


particular Caſe before you. | 


Y 
* 


Though a Gentleman that ſpake ſome time ſince, "2 
did ſpeak to you of the nature of the Crime; yet, 
with Submiſſion, I think there remains ſomething to 
be added to what he ſaid. The Conſpiracy of which 
Sir Jobn Fenwick to me appears Guilty, is not only 
againſt the Life of the King, not only to depoſe the 
King, not only a Confpiracy to raiſe Rebellion; but 
at the ſame time to contrive an Invaſion from Fance, 
and bring in a Foreign Power. I know not what bet- 
ter Expreſſion to tell my Thoughts in, than by uſing | 
a Term which Phyſicians uſe in ſome deſperate Caſes ; 
they tell you, There is a Complication of Diſtem- 
pers, and I think this is a Complication of * $5 

a „ This 
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This is the higheſt Crime, and it is attended with all 
the aggravating Circumſtances this Crime can admit 
of. Now in giving our Opinion, and paſſing our 
Judgment upon. this Matter, I think there are two 
Conſiderations ought to Guide us; there is a Conſide- 
ration we owe to the Priſoner that is brought before 
us, and another Conſideration which we owe to the 
common Security. As to the firſt of theſe, it being 
a Matter of Blood, wherein the Life of an Engliſh- 
man, the Life of a Gentleman of his Quality and Fi- 

gure is at Stake, we ought to proceed with all the 
Calmneſs that is poflible; and I do agree, if there 

was nothing but oro ehe ought to be in Fa- 
vour of Life. But pray let us conſider how this mat. 
ter ſtands: Let me deſire thoſe Gentlemen that are of 
Opinion we ought to have ſo much Tenderneſs for the 
Priſoner, to lay before them another Scene, and ſort 
of Conſideration. At the ſame time, I do conſider 
the Hardſhip (if I may uſe that Expreſſion) of paſ- 
ſing this Sentence, I do. conſider what a Condition 
we had been in, if the Contrivance that was laid had 
taken effect; that is the weightieſt Part of the Mat- 
ter before you: And though it was diſappointed then, 
1 know not how far off tis at preſent ; this ought 
really to weigh with you. And I hope I may take 
leave upon this Occaſion to obſerve to you, what one 
of the wiſeſt and beſt of the Romans ſaid upon an 
Occaſion of this Nature ; he tells you, That a Man 
that would conſider his Duty aright, mult conſider the 
Matter in all its Parts and Circumſtances ; and when 
that is done, muſt act adequate, as well to the Com- 
munity, as to himſelf and his Neighbour. I would 
apply that to the preſent Cafe ; and would defire thoſe 
Gentlemen that expreſs fo much Tenderneſs in this 
_ Caſe, to have ſome for the Government, and them- 
ſelves. 7 brig, 8 7 | | Poe bp 
- Itis told you, That the Priſoner before you does 
not ſtand convicted of any Crime: It was told you 
at the Bar, That the moſt we ought to pretend to, is 
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ſent of all Mankind; 


think material. 


Falſe Witneſſes; and this Bill of Attainder is brought 
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no further than to leave him in the Condition we 


found him: I think, with Submiſſion, the Priſoner 


ſtands convicted of High Treaſon, with the higheſt 
Conviction upon Earth, and that is, the general Con- 
for 1 will be bold to ſay, I do 
verily believe, that there is not one Gentleman with- 
in theſe Walls, nor that walks the Streets, not a living 


Soul, that doubts of his Crime. But, Sir, I would 


put this Matter. yet further; J am not only ſatisfied 
in my own Conſcience and Reaſon, of the Juſtice 
of your Proceedings, which ought indeed to be the 
Foundation. of every Man's Opinion : But I am fa- 
tisfied, that in this Way, there is no Hardſhip im- 
poſed upon Sir Fob» Fenwick, if he will be his own 
Friend: For, upon what hath paſſed in this Proceed- 


ing, before Things are brought to the laſt Extremity, 
if Sir Jobn Fenwick be his own Friend, if he be fo 
much a Penitent and Friend to the Government, and 


to Poſterity, to tell Truth, and leave off his Diſſem- 
bling, and be plain, I doubt not but he will find Fa- 
vour. Now, Sir, I would beg leave only to Anſwer _ 
one or two Objections; for ſome Things that have 
been ſaid againft the paſſing of this Bill, I do not 
One Objection that ſeems to me to carry the 
greateſt appearance of Weight, was made by one of 
the Counſel for the Priſoner. He ſaid, it would look 


ſtrange in after Ages, that the ſame Parliament ſhould 


paſs the Bill for Regulating of Tryals in Treaſon, 
and this Bill of Attainder. Sir, I defire you will pleaſe 
to obſerve how this Matter ſtands 3 and in the firſt 
place, as previous to that, I take leave to obſerve a 
— things: Tis a Propoſal generally agreed of, and 
not to be denied, That that which is deſigned for the 
Preſervation of any Creature, ought not to be made 
uſe of to its Deſtruction. Now this Treaſon Bill was 
deſigned for your Preſervation, to skreen you againſt 
the Danger of Arbitrary Power, and the Malice of 


0 
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o skreen both you and the Government from your 


Enemies, both abroad and at home. And I think 
the Treaſon Bill is no Objection upon theſe Conſide- 
rations : Beſides, the Treaſon Bill was only made to 
be a Rule to Inferiour Courts. The learned Gentle- 
man that ſpake laſt, cold you, The Rules of West min- 
Fer- Hall were not Rules, ecauſe they were obſerved 
there; but becauſe they were grounded upon Reaſon, 
Why, Sir, in Anſwer to that, I will only take leave 
to tell him, That that which is Reaſon in Weftminiter- 

Hall does not carry the ſame Weight here. I think 
that Matter was ſo well explained by the Learned 
Gentleman at the Bar, that there needs nothing be 
added to it. He told you very well, Tis one Thing 
what truſt to do by my Servant, and another Thing 
what I do by my ſelf. It is very obvious to any man's 
Underſtanding, if this Power were lodged in the 
Judges, what uſe they might make of this unlimitted 
Power ; but no Gentleman can miſtruſt any Thing 
that ſhall be done by this Houſe. e 
Another Objection that was made by the Counſel 

for the Priſoner, was; ſays he, This is Evidence, or 
it is no Evidence; if it be Evidence, then, ſays he, 
Why do you not Try him at Law ? If it be. no Evi. 
dence, Why do you admit here? Now, Sir, with 
Submiſſion, this cari ies the Face and Form of an Ar- 
gument, but if you take it a- peices, I think there is 
no convincing weight in it: For, Sir, the Reaſon why 
this Matter comes before you, is becauſe by the ab- 
ſence of one of the Witneſſes, according to the for- 

mal part of the Law, Sir John Fenwick will be ac- 
quitted; but it is generally agreed, that the Conſe- 
quence: of ſo great a Crime going unpuniſhed, may 


be dangerous to your Poſterity. This Bill of Attain- 
der is brought into the Houle, that you may ſupply 
that want of Form, you being convinced of the rea- 


lity of his Crime. 


Another Objection made by the Counſel at the 
Bar was, as to Capt. Porter, whom he reflected upon: 


Says 
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Says he, Shall a man that hath owned himſelf guilty 
of ſuch a Villany as the Murther of the King, 
of a ſudden, have ſuch Credit as to ſway with you? 
I would take leave upon this Occaſion, to repeat 
to you what my Lord Chief Juſtice upon the Bench 
did obſerve at Charnock*s Tryal, (this fame thing was 


urged and preſſed home by Charneck,) and my Lord 


Chief Juſtice was pleaſed to take notice, That it con- 
ſiſted with the Wiſdom and Juſtice of all States and 
Governments, to allow of ſuch Evidence, Becauſe 
without it they could never come to the Knowledge 
of any Treaſon or Conſpiracy : For he added, Who 
will you have an Account of theſe things from, but 
the Actors of them? Ff. OR 
And therefore when they are penitent, and willing 
to attone for their Crime, by doing all the Service 
they can to the State, and Juſtice to Mankind, we 
ought not only to receive but encourage them. 
When the Danger the Government would be in, 
if you did not paſs this Bill, was urged ; it was an- 
ſwered, But what Danger will you and your Poſteri- 
ty run in Paſſing of it? I think that Matter appears 
o plain and clear before you, that when all the other 
parts of the Queſtion are paſſed over, I ſhould think 
it a Reflection upon the Houſe to enter upon a parti- 
cular Anſwer to it: J have not ſaid what I have ſaid, 
that I think any part is deciſive, but to clear my ſelf 
to the World for the Opinion I am going to give, and 
perhaps what I have ſaid, may give occaſion to ſome 
others to ſay ſomething that may be much more to 
the purpoſe ; but. for the Reaſons I have given, I am 
for mon” DH 7 5% 78 0 le Ion 
Mr. Sloane, Sir, I as little care for medling-in Mat- 
ters of Blood, as any Man, and ſhould be glad to 
avoid giving my Opinion in this Caſe 3 but I think 
tis incumbent upon every Gentleman that hath the 
Honour to fit here in Point of Truſt; I think tis his 


Duty to them whom he repreſents, to the King and 
Kingdom in general, to give his Opinion when he is 


Clear 


„ 


. 
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clear and ſatisfied in it; and if I was in the leaſt diſſa. 

_ tisfied, I ſhould venture the Diſpleaſure of the Houfe. a 
to be abſent ; but upon the whole Caſe, and the Proof de 
that hath been given, I am very clear that Sir John I. 
Fenwick is guilty of this Treaſon that he is accuſed of ;- ¶ to 

and that it is Treaſon without any. ſtrain, and well II. 
warranted by Preredents. % „ hb. 
| -{ would firſt take notice of what is faid to your Ju- ha 
” riſdictionin general; I remember it was ſaid this was an 
an Incfoachment upon Magna Charta; for by that, I th 
no Perſon is to be Tryed for his Life, but by the Judg- w 
ment of his Peers. Thoſe Gentlemen that have C 
made that Objection, have entirely forgot the other N co 
part which is the next Sentence 5 Nec ſuper eum ibi- de 
mus, nec pro eo mittemus, niſi per legale judicium pa- be 
rium ſuorem vel per legem terræ. What do they make th 
that to he? ' Tis true, in the ordinary courſe of Ju- H 
ſtice Perſons muſt be Tryed; a Commoner by a, an 
Commoner, and a Peer by a Peer; but there are ſe- | 
veral ſorts of Tryals and Laws in the Land: And Wi 

when you come to conſider what is meant by per le- IM G 
gem terre, you have the communis Lex terre ; you have | 1 

the Statute Law, and Lex loci, the Laws of. particu- th 
lar Mannors ; and there are ſeveral ſorts of Tryals to 
befides that by Jury. There are Tryals by Battle: N 

The Defendant in caſe of Appeal may Try it by Bat- th 
tle, and he that is killed loſes the Judgment. Then II 
there is a Law above all theſe Laws, and that is the: | 
Law of Parliament, which my Lord Coke calls, Lex | © 
Parliamenti & Lex Parliamentaria ; in another place IJ lit 
which he ſays, is, ab omnibus inquirenda, but à pauci- . 
nota; and tis not fit it ſhould be known how far they if 
can go, (and ſo *tis in Chancery, ) and that of Parlia- di 

ment is a Law unlimited, and that is one of the ha 
Laws ſaved by Magna Charta, and is included in Legem | Y 
terræ: I ſay therefore, that without any Incroach- or 

ment upon Magna Charta, or any Law whatſoever, Ich 
Jou enter regularly upon this Tryal. = 
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I would anſwer another thing that was faid againſt 
a Tryal in Parliament, and I muſt confeſs I did won- 


der to hear it from that honourable ancient Member, 


That if he was te be Tryed, he ſhould rather chooſe T 
to be Tryed in Veſt minſter- Hall. Why, Sir, before 
[ ſhould have given fo ſudden a Judgment as that, I 
would have conſidered what my Cafe was: If I had 
had ſuch a Caſe as Count Conningſinark, a bad Cauſe 
and a great deal of Money, I would rather be Tryed 
there; or if I could be Tryed as Sir George Wakeman 
was; but if I had a good Cauſe, and would uſe no 
Corruption, inftead of Twelve Men that might be 
corrupted, I had rather be Tryed by 4 or oo Gen- 
tlemen that are beyond it. You ſee-how Tryals went 
below; the Tryal of my. Lady Liſie, that could nei- 
ther ſee nor hear, and there came a Perſon to her 
Houſe that was proved to be in Monmouth's Rebellion, 
and ſhe was burned for it. 4 
Then as to th: Caſe before you, I would firſt of- 
fer my Reaſons why I believe this Gentleman to be 
Guilty. Here is Capt. Porter, he hath poſitively ſworn, 
That he had another Meeting at Mrs. Mount ſoys, and 
there they did conſult and agree to ſend Charneck over 
to Fance; and Charnock was directed to go with a 
Meſſage to invite a Foreign Power over here. Now 
the Queſtion is, Whether he is to be believed 2 And 
[ would go upon the ſame Reaſons for believing a 
Witneſs, as they do in Weftminfter-Hall ; and will go 
as far along with thoſe Gentlemen, as to the Credibi- 
lity of a Witneſs : But if he be to be credited in Weſt- 
minſter-Hall, why is he not fo here? And therefore, 
if they had brought any Teſtimony againſt his Cre- 
dit as made him guilty of Perjury, or Forgery, it 
had been an Objection againſt his Teſtimony ; but it 
was ſo far from that, that they did not offer to prove 
one Word of that; but what was ſaid, was ſaid from 
the Counſel, and that is to go for no Evidence. The 
Counſel indeed did alledge againſt his Credit ſeveral 
things, but did not prove any ; and if chey had, — | 
1 1 would 


„ 1 

would not have taken away his Teſtimony in West. 1 
minſter- Hall, That is, that he was concerned in the 0 

late intended Aſſaſſination, and Treaſon. This wal 7; 

the ſame Objection that was made below; and they h 

brought Witneſſes to prove that and ſome other f 

things, but they did not weigh any thing; for if i} , 

ſhould be an Objection that he was in the Conſpiracy ſl , 

then you can have no Evidence of any Villany, for b 
„ they will never truſt honeſt Men with it. Therefore j; 
I do take it. That Porter ſtands before you as a ver 
Credible Good. Witneſs, without any Imputation 
whatſoever. Then Sir, ſay they, he is not upon hi 

Oath; that is an Obje&ion to your Juriſdiction; 

and though they ſay they own your Juriſdiction, yet 

when they ſay ſo, they ſpeak againſt your Juriſdiction; 

and by the fame Reaſon you can go upon no Im. 
peachment whatſoeyer; for you can in no Caſe give 

an Oath. Then Sir, they tell you, he is but one Wit. 

neſs, and that 'tis in the Caſe of Treaſon, and there 

ought to be two Witneſſes, and therefore you have 
Juriſdiction to do any thing whatſoever ; yet you 

have no Juriſdiction to go upon this Cauſe. Nou, 

Sir, becauſe this ſeems to be the moſt formidable Ob- 

jection that is inſiſted on againſt the Proceedings inn. 

this Caſe, I beg your leave that I may fully Anſwer v 

And taking it, to be true, that the Fact is proved u 
but by one Witneſs, I conceive we may proceed in n 
this Cauſe, though they can't in Wiest minſter- Hall; 8 
and J do take it, that there is a great deal of diffe- 
rence between one and the other; and I do not take 
your Proceedings upon this Bill, being there is but 
one Witneſs, to be any ſtrain, but what you may ex- 
tend the Legiſlative to, without going beyond what 
hath been done. I therefore beg you to conſider 
what the Law Originally was asto Treaſon, and how it 
came to be altered. Before the Statute of 25 Ed. 3. it 
was uncertain what was Treaſon, and what was not; 
then the Statute came and reduced it, that as to all 
* Ignferioui 
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Inferiour Courts, theſe are your. Treaſohs; and no 

other ſhall be adjudged fo ; but the Parliament re- 
ſerved to themſelves a Power, that if any Gaſs ſhould 
happen like them, they were to Determine: it them- 
ſclyes, So, Sir, that at that time, and after that time, 
one, Witneſs was good in caſe of Treaſon ;. as now ?tis 
at this day for Robbery, Felony, or any other Fact 
but Treaſon. And till 1 Ed. 6. one Witneſs was good 
in all Treaſons: Then comes two Statutes in Ed. 6. 
time, and the firſt takes 20 ſince 25 Ed 3. 
by ſeveral Statutes Treaſons had been made which 

were unreaſonable, and therefore Repeals them, and 
makes ſeveral new Treaſons. Then comes a Proviſo 
at the end of it; Provided always, That no Perſon what- 
ſaever, after the firſt of February then next coming, ſhall 
be Iadicted, Arraigned, Condemned, or Convifted for any 
Offence of Treaſon, &c. unleſs the Offender be Accuſed by 
two , Sufficient. and Lawſul Witneſſes 3 or ſhall willing, 
without Violence. confeſs the. ſame. Now that Proviſo re- 
lates only to the Treaſons particularly mentioned in 


that Statute. Then comes the next Statute 5 Ed. 6. 


and purſues the ſame Words: But now this did not 
mean any Facts whatſoever that were left to the Judg- 
ment of the Parliament, becauſe thoſe Facts were not 
within their Cognizance. They are not Parliamen- 
tary Words, Indifed, Arraigned, Convifted, but only 
uſed by the Courts below. So that Caſes in Parlia- 
ment are neither within the: words or meaning of the 
Statute which requires two Witneſſes. Why, Sir, if 
it be ſo, that one Witneſs is ſufficient, here you have 
not only one Credible Witneſs, but he is propt up 
extreamly well by Collateral Circumſtances ; and 
though I do not allow that below they can proceed 
upon one Witnefs with Pregnant Circumſtances, yer 
for the Reafons.given, eonſidering how this Evidence 
is propt up, I think it is ſufficient before you. For 
there was another Witneſs againſt him, and it hath 
been proved what that Witneſs could have ſaid if he 
was here; and tis plain that Men have died * 
| t 


the ſame Teſtimony; I muſt confeſs, When I wa; 
for Reading of Gobaman's Examination, '&. I Was 
not for Reading them às Conclufive Evidence, nor 
do I think them ſo in any fort, either the Convictipn 
of Cook, or Goodman's Examination before a Juſtice 
öf Peace; but it is a ſtronger Evidence in this Cafe 


than any other, becauſe the Witneſs is not dead, nor 


is be withdrawn by 'the means of any Body but he 
Priſoner, or his Friends; which, as L take it, appears 
upon the Evidence; and if fo, I think it comes to 
the Caſe, That if any one gets my Deeds, if he will 
not produce them, they fhall be preſumed to be what 


I hay they are: L muſt confeſs, the Acting of his 


Wife or any Agent, might not be Evidence, if it ap- 


peared they did it officiouſly without his Knowledge; 


but being Clancy Rid he came from Sir Jebhn Fenwick, 
and it was for Sir John Fenwick's AN, I will be: 

' heve it was by his'Privity : And for my ſelf I think it 
no ſtrain, if in this Caſe we take him to be à good Se- 
cond to Captain Porter, though it ought hot to be ad- 
r ren 
Then tis ſaid, That you have no Juriſdiction to 
proceed by Attainder in this Cafe, 'where the Perfon 
ddoces appear. and he is in the Hands of the Law, and 
ready to take his Tryal. I quoted you an Inſtance 
the other Day, 12 Car. 2. of the Repicides; where 


they Attainted Perſons that were dead, without Ex- 


amining one Witnefs, and I have viewed all the Books 
ſince, and there's nothing appears, but the Bill Or- 
dered to be brought in, one Reading, ànd then ano- 
ther, and ſome Petitions for making of Savings: 
There i; one Rank of People that were dead, a fecond 
Rank, which as you were told from the Bar, were 
the King's Judges; ſome of which, it is true, were 
Tryed by the Law, but how ? Not by the Dire- 
ction of the Parliament; it was before they came in- 
to the Hands of the Parliament, and the Parliament 
takes notice that they had been Tryed. There was 
another ſort that was never Tryed, but abſented, and 
EE . though 
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e they might have come into the Hands of tlie 
Law, and been Out: lawed; the Parliament took 
Cognizatice of them, and Attainted them of Trea- 
ſon: Sir, 1 do take notice, that there was a fourth 
ſore * of Pt ttainted-at that time; (for if we 
were con ry to the Rules of 8 Hall, no 
doubt Wo e could not give a leſſer Judgment than that 
for Treaf; on.) There was the Irc Mounſon ,, Sir 
Joby. Naeh, and others, and the Statute -recices 
that the Y were concerned in the Murther of the King, 
yet in regard ſo many had actually ſuffered, they did 
not give them the Judgment of Treaſon, dut to for- 
feit their Eſtates, G0. | 

This is to new you the Juriſdickio the Parliament | 
have over Offences, and how they can alleviate the 
Puniſhment according to the Circumſtances as they 
appear before them; therefore I think this is a plain 
Proof that We have a Juriſdiction to go on with the 
Bill, and at the ſame time, I ſay this, I would put it 
out of the Caſe, whether the Priſoner be a little 


| 1 or a great Man, that is not in Judgment before 


ark I would put it our of the Caſe, what a good 
15 his Diſcovery would be; I do not think that a 
;Arg 557 75 neither do J think it any Argu- 
e 1. tis Man eſcape, what Danger we ſhall be 
2 my Judgment from the Argu- 
wer of Mk Jui t, and our Juriſdiction. | 
V Pelbam. Sir, the Learned Gentleman that : 
(alk laſt, ſeemed ſo very clear in his Opinion when 
he began to ſpeak, that I was in hopes he would have 
given me and eyery body ſatisfaction in this great 
Point, eſpecially when bs. began with Magna Charta, 
which ſays, that eyery Man ſhall be tryed by his 
Peers, or by the Law of the Land; I do take it to 
be” Tar of the Law of the Land, That no Man 
ſnouſd be condemned for Trealon without two Wit- 
neſſes; but after that he did lay his Finger upon the 
Sore, he told you the great Objection was, That the 
Oputts of Weitmin#ter- Hall are fo governed and tied 
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down, thit they i LS y any Sentence, for Trealin, 
but upon two Witneſſes; and he told you, we ought 
not to be tied ſo; indeed he did ſay we were not 
tied ſo. But I own to you, he did not give me any, 
r Reaſon why we ſhould not be tied 7 
8 . we are not tied, and tis impoſſible we 


r no Act can tie the dane o wer; 
and ſereral Gentlemen have ſaid, T 5 though there 


are ſeveral, Statutes that declare there ſhall be two 


Witneſſes jr in caſes of Treaſon, yet they do fay. Thar 
in caſe of Attainder by Parliament, one 9 a | 
de ſufficient. 1221 may. it mar 50 1 Hong char ele 
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I did 8 i FOR to tell you, That Mr. 155 % 


gernoon Sidney did ſtand upon it as his 55 Right, 
Gat e h could not Lou 56 EE here being 
ale 8 


as Paral- 


ig da a 
ed upon his Trial N o LF he oes 1 
That the being Condemned by 4 Nee 1H nefles, is the 


Parliament; When I do ſay Power, Ido not m 


but that when ſuch a Law. is paſſed, all are boun by 
it 4 but 1 IN ſome ſenſe we ma RY fa you cannot do what, | 
is not juſt for you to do: 


ou can do but what is 


juſt and ſuitable to the Truſt repoſed i, in you. 
The Gentleman ſays, he thinks it a ſirange Ok. 
nion & him that ſaid he had rather. be Try'd by a 


Jury, 
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that is obſerved by all Men, 4535 wy laces. 15 
certain he reached even by theſe Words, the. Power o 
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Jury, than the Houſe of Commons ; indeed if he 
could be ſure; of ſuch a Houſe of Commons as this, 
he might retract what he had ſaid : But I have ſeen 
that done in the Houſe of Commons, which hath not 
made me extreamly fond of that Tryal. I have fate 
here when ſix or ſeven Noblemen have been declared 
Enemies to the Kingdom without any Evidence at all, 
and the Reaſon was ſomewhat like what tis now. 
The Power of Parliaments was brought in as an Ar- 
gument, then, and it was ſaid! it was only in Order 
to an Impeachment, but no Impeachment followed, 
yet theſe Noblemen went with that Brand in their 
Foreheads, and if any Diſturbance had been, they 
had been expoſed to the rte the People: And 
though we are ſure of this Houſe of Commons, and 
may be of all in this Reign, yet I know not how 
Facts may ariſe, and what Parliaments we may have, 
and upon that account I am very unwilling a Prece- 
dent ſhould be made, at leaſt contrary to the uſage in 
all manner of Courts whatſoever. (© © 
Sir Tho. Littleron. Sir, 1 ſhall not trouble you long 
in this Debate, that hath taken up ſo much of your 
time already, in the conſideration of - fome Matters 
we have been upon: tibugh I did think your time 
not very regularly ſpent, till this Occaſion offered it 


| ſelf : I hope therefore now it will take up the leſs of 


your Time. I ſee the great Matter that was inſiſted 


on before, is inſiſted upon ſtill; and I do think we 


may ſay it among our felves, though we would not 
let the Counſel, that we are tyed up in this Cafe by 
the Rules of Weſtminſter- Hall, But I believe if that 


was the Caſe, and the Queſtion was no otherwiſe, 


than whether or no we are tied up by the Rules of 
Meſtminſter- Hall, it would receive a Determination that 
we are not bound up to thoſe Rules 

But I will rake leave to tell you what I think is pro- 
per for us to ground our Judgment on. I think the 
great Reaſon, even of thoſe that are againſt the Pre- 
cedent, why they did admit Sir Fohn Fenwick to have _ 
#2 es / / 
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Counſel, and to examine Witneſſes, if he had any, 


and to croſs; examine the Witpeſſes, and why they 
were willing to hear: Evidence on both ſides, in the 
Nature of 4 Tryal ale great Reaſon was, becauſe 
that in a Caſe of this great Conſequence, they would 
have the beſt Information they could obtain. Why 
did they deſire to be informed, hut that afterwards 


they would lay their Hands upon their Hearts, and 


give their Judgment upon their private Opinion, Whe- 


ther he was guilty; or no? They ſay, We are not to 


give gur Judgment upon, our, private Opinion, I al- 
ways will. (It was not long ago we wers not to 
have our Religion upon our private Opinion neither.) 


And when I am fatished. in that, I will rely upon it: 


Whether this be ſtrialy, Legal: Evidence, I do not lay 
ſo. much weight upon it, as whether it hath ſatisfied 


— 


my Conſcience; and I believe there is not a Man in 


this Houſe but is ſo, (upon what he hath heard) and 
doth believe that Sir Jahn Fenwick is Guilty; and if 
we believe he is Guilty, I. would be glad to know 
Des Rules in the World any Man can give his 
Vote againſt this Bill, being of that Belief, And I 
tell you, why Ithink-every Man belieyes ſo ; becauſe 
every Man in the Kingdomsthat hath not heard ſo 


much i we have here, does believe him to be fo, and 
I can't think that their Repreſentatives only ſhould be 


ot anather.QUpimon,.. - -.-......:. - . 

What Evidence have you had 2 You have had Cap- 
tain Porter's Evidence, and that would be good even 
in the Inferiour Courts; and bejides that, you have the 
Evidence of what Goodman did ſwear before the Grand- 
Jury. You have heard what he did ſwear, and the 


Grand-Jury did believe him, You bave heard ke. 


wiſe what he did ſwear in another Cauſe to the Petit 
Jury, and they believed him, and convicted the Per- 
ſon upon it. And though this be not Legal Proof, 


ſtrictly ſpeaking, will any Body ſay that I have Rea- 
fon to disbelieve this Man, and think he hath ſworn 


falſe ? VVV 


7 
7 


(231) 1 
Ay, but here is but one Witnels, Gentlemen tell 
you. I will put you a Caſe where I believe this Houſe 
would Attaint a Man without any Witneſs. Suppoſe 
tO Perſons had ſeen Sir Fohn Fenwick kill the King, 
(1 believe we ſhould not have pulled him in pieces in 
a barbarous manner, but hs would have had a Tryal;) 
and ſuppoſe before his Tryal the Witneſſes had been 
conveyed away, if before that they had ſworn this 
to a Grand Jury, and they had found the Bill, I be- 


Ilieve this Houſe would have Attainted him for it. 


Sir, I do. not think that we ſhould ſtand upon theſe 
little Niceties, nor be bound by the little formal Pro- 
ceedings of other Courts, when the Government is 
at Stake, We are ſent hither to take care that the 
Publick Safety do not ſuffer any Miſchief from the 
Enemies of it: We have had Plot upon Plot, and I 
have heard fo much ſaid on behalf of the Lancaſhire 
Plot without Doors, that I wiſh we do not get an ill 
Name, upon our ſelves before we have done. We 
have this Power. to exert upon extraordinary Occa- 
ſions, and here is a Man that hath - endeavoured to 
fubvert the Government, and Well-being of them. 
that ſent you hither, I hope you will uſe icnow; 
and if they knew who were not of that Opinion, 1 
believe choſe that ſent them, would hardly ſend them 
any M VVV 

Mr. F. Howe. Sir, as to what is ſaid, That if it 
were known hdw we gave our Opinions, who are 
againſt this Bill, the People would not chule us again; 
I am not afraid of that, I have been told fo often, 
and, yet I find the People 1 live amongſt, uſe me bet» 
ter and better every day; and I believe, Sir, they 
will deſire to uſe me, when they will lay other Men 
aſide. I muſt in fome meaſure ſupport what was 
ſeemed to be reflected on, ſpoke by an Honourable 
Gentlemen, in that he ſaid, he had rather be Tryed 


| by Twelve, than by Four Hundred. I am of bis 


Lawful Challenge in a Tryal 


Opinion, and this is my Reaſon for it; I have my 
by a Jury, and if there 
$4 e 


be any on the Pannel I have offended, I can except 
againſt them, but that can't be done in any Caſe here, 
if it might, I ſuppoſe Sir Fobn Femvieſ would deſire 
thoſe he has named in his Paper, might not be Judges N ha 
whether that Paper were true, and he to be Attainted I ni 
for delivering it to the King. But Gentlemen put I ful 
the ſtreſs of Peir Argument upon that which no body ||| th 
denies, and prove it handſomely, and well they may; ¶ ba 
for it is ſelf-evident, the Power of Parliament they Ich 
inſiſt on, and no body Pretends but we have a Power I ſte 
to do what we pleaſe : But I muſt fay of that Power, G 
what Bracton ſays of the King's Power, Hoc tamtum I pr 
non pureſ# facere, quod non poteſt juſte facere. And ?is 10 
a- ſtrange Reaſon to urge, that we ſhould do a thing th 
of this Nature, becauſe we have a Power to do it. I te 
It is laid, we are not tyed up to the Rules of Veſt- th 
Minſter- Hall; we are not ſo: But I beg leave to tell u 
them, that what is Reaſon and Juſtice in Ve/minſfter- Nor 
Hall, is ſo every where: And I do take theſe parti- IT 
cular Points we ſpeak of, to be grounded upon Rea- 80 
ſon and Juſtice, and fo far we are as much obliged Im 
ro purſue them as they in WeFminſter Hall. i 
Two Witneſſes are required in Caſes of High Trea- co 
ſon, by our Law, that the People of England might | w 
have all poſſible means of defending their Lives a- fr 
gainſt unjuſt and malicious Proſecutions ; And this Im 
waz ever thought he to the Laws of God, It 
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1 and the Law of Reaſon. * ck 
os But truly, Sir, we are going a little further; the IH 
a Gentleman betore told you, there was no need Bat 
of wwo Witneſſes, one would ſerve; but now flu 
& we. are told, there needs never a one at all; for I do Wa 
; ſay, if every Gentleman here is to be guided by his flo 
= private Opinion, and not by Proof, we need not ft] 


„ have ſpent all this Time: I ſuppoſe every one of us (ſi 


: did conceive in his private Opinion ſome Judgment In 
of the Guilt of Sir John Femwick,' upon the firſt News c 
0 or his being in the Proclamation, from the Character II 
of the Man, as well as other Circutaltances which Fo 
wg | "= | 4 | | Ac : 


„ 

at that time might occur. Now, if there be no cer- 
tain Rule by which we are here obliged to {end dür 
ſelves in Matters of this Nature, why might we not 
have given Judgment on him upon our private Opi- 
nions immediately? How does it become more Law - 
ful, or more reaſonable by what we have heard at 
the Bar, if it be juſtifiable to Condemn, becauſe we 
barely think him Guilty, few of us have, 1 dare ſay, 


changed our Thoughts as to that part. But if, as 1 


ſtedfaſtly believe, no Man ought to ſuffer,” whoſe 
Guile is not proved (which word admits of no de» 
grees of Compariſon) I think that's no more per- 
formed by the Counſel at the Bar, than 'twas by him 
that drew the Proclamation, and as fit for us to de- 
termine, by the one as by the other. But tis ſaid 
the Bill of Treafon was intended only to Limit Weſft- 
minſt er-Hall, and that one may truſt ſuch Power with 
ones felt as may not be fir to be repoſed in a Servant. 
Truly it there were a neceſſity, that either I, or my 


Servant, muſt commit a very great Injuſtice, I had 


much rather twere done by my Servant, than my 
{:If ; and I ſhould not think it an Advantage I onghe 
to value, to be left at Liberty to commit a baſe or 


Jvicked Action, which my Servants were reſtrained 


from. We have indeed taken care, that the Subject 
may not be opprefs'd by Arbitrary and Unjuſt Me- 


thods below, but if we give this Example, we do, 1 


think, little leſs than introduce the ſame into this 
Houſe,” to be practiced here as often as Ill Miniſters, 
and Corrupt Members may hereafter think fit, to the 
utter Ruine of our Poſterity, who may thereby upon 
all Occaſions be deprived of the benefit of that Bill 
of Treaſons, or any other Law whatſoever, even in 
that great Point, in which all Liberty and Property 
is concluded, the Right to their Lives. It is therefore 
much better. that every hainous Fault or Miſtake, be 
committed in Weftminſter- Hall many Years together, 
than once within theſe Walls; Judges can only break, 
or offend againſt the Law, hut by ſo doing, though 
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they may injure many particular Men, do no more 
preiudice Original Right, than a private Man that 


d 5 
Ae dee ee Stations. But this Houſe: 


dence Goodman did give to the Grand. jury: But 


+, a 


1 obſerve a little failure in Capt. Porters Evidence in 
that Point; for I do not think it proved by Captain 
Porter, that Goodman was by when this Diſcourſe Was; 
he ſays, he ſpake of this Thing at Mrs Adountjoy's, and 


FC NN, | 
. Adzmbers., No, no: It was at the King - Head. 
Ar. F. Howe. Well, there was but one Place 
where it was. Now whether Captain Porter heard. 
them talk of it before Goodman came in, or whether 
. Goodman Was preſent at that Diſcourſe, he having 
ben there but the latter part of the Time, 9 it 


ö 


„(2350 


ſeems to me they ſhould have given over the Talk of 


ſach Buſineſs, they having been ſo long together be- 


fore) is not very clearly made out. In the Caſe of 
my Lord Delamere, there was one poſitive Witness, 
and a Circumſtantial Evidence, and yet that was not 


thought a convincing Argument by the Lords to find 


him guilty, and I hope no Conſideration will oblige 
s to do that, which I am ſure we ſhould have blamed' 
them for doing. | 

The Conſequence of this, Conch Ay, t they do 


not fear. I believe if Sir Jobn Fenwick had been told 


when he was Major: General of King Jamess — 
that I ſhould come here to ſit upon tis Life, he — 


have laughed at it, and thought it as impoſſible Fo 
Men in great Poſts now may think' the like Fate ever” 


to befal them; but the contrary has happen'd, and T' 


dare ſeen Parties perſecute one another with ſuch 


Violence, that at one time or another every body 
bach been in Danger of a Proceeding of this ſort 
againſt them, which ſurmounts all we can think of, 
extends beyond all Pardons, and will reach beyond 


the Act of Indemnity. God knows who may be 
ſerved ſo, notwithſtanding all the Acts of Indemnity. 
Fir, there is one thing that is ſaid further, which the 


Gentleman at the Bar concluded with as a ſubſtantial 
Argument, that we do not aim at Sir Jobn Fenwick's 


Blood, (God forbid we ſhould) but at his Confeſſion: 
You here read the Bill once, and twice, will com- 


mit and paſs the Bill, (Sir Jobn Fenwick not confeſli ing) 


and ſtill this is not to aim at his Blood; perhaps this 


Man knows no more of this Matter, yet is he as it 
were racked even to Death from Readin; to Read- 


vg, becauſe he does not confeſs, and at laſt he comes 


to be Hanged, Drawn, and Quarteted, Inſtead of ; 


High Treaſon, for not confefling it. 


This I take to be the moſt dangerous part of all the ; 
Arguments that have been urged ; for this I muſt tell 
you, That according to my private Opinion, I do 
ere that Sir John Fenwick does know of no more 

| _ Perſons 5 
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Perſons concerned, (nor does he pretend he knows ſj 
all that he fays :) He tells you, He hath not been à g 
Man that hath kept Company with Great Men. I i 
have heard he hath generally converſed with, and re. Wii 
lieved the poor Facobite Officers: There is Five Peo- IP 
ple, as I take it, he hath told you he did converse Wh: 
with; I would fain know in what Plot any Man con- 
verſes with above Five of the Plotters. There may Im 
be a Plot that may be moſt dangerous, and yet a Per. vc 
fon that knows of chis Plot, may not know above ot 
two or three others that are concerned in it. But the Wiul 
great Argument is, Take care of your Government. ſth 
In the firſt place, they muſt ſuppoſe the Safety of the C 
Government depends upon his Execution; Or why 
do they uſe it as an Argument? But how does it ap- Ile 
Net: the Government would be in danger by not er 
Paſling this Bill? Do you want Examples of Pu- Ia 
niſhment to deter Men? No; you have had lawfulroc 
Proof againſt Four or Five Perſons, and they have HN 
been. executed. Here are Examples made, that no 
body for the future may preſume to conſpire toge- ſir: 
ther, and. not to be executed? What is the Reaſon N co: 
of this Bill then? Why, there is a Plot going on - 
| Sir Jobn Femuick. hath: been impriſoned theſe Six up: 
Months and more, will you hang him becauſe there 
is a Plot now going on? What Conſequence is that, ¶ hac 
do you think, that he knows any thing of it? It may I am 
have been ſtarted ſince his Confinement ; ſo that to an; 
What is preſſed of his Confeſſion, I know no one 
thing would be gained by it that could be uſeful to bar 
the Government. Will you then proceed to a Billſſſbod 
of Attaindeèr, unleſs the Matter be of the greateſt and 
Conſequence? The Preamble of the Bill for Attaint- . 1 
iyg the Duke of Monmouth, gave a ſubſtantial Reaſon Kat 
for it, That he was in Arms, And could not be tho! 
A brought to Juſtice. That implied, that if he could ſhe 
have been brought to Juſtice, they would not have 
attaint ed him. For my own part, could I approve 
this way of proceeding, which I take to be both 5 ſelv 


\ 


ſelves. 


- Cm © 
uſt and dangerous, my private Opinion ſhall never 
wide me in ſuch a Caſe 3 dis not the ame thing with 
chat my worthy Countryman put in Matter of Re- 
gion; my private Opinion does not affect other 
perſons: If I miſtake in that, T only ſuffer, thoꝰ it 
be ſome, Juſtification, being the Rule appointed by 
God for: us to go by. But where private Opinign 
may be a Pretence to exerciſe private, Malice, Re- 
renge, Avarice, and Ambition, to the deſtruction of 
others, tis no way fit Mankind ſhould be mutually 
ſubjected to the one, Who are 1a much inclind to 
the other: Law has therefore been appointed for the 
Common Safety of all our Lives, Liberties, and E- 
ſtares, à certain Rule by which weé ever thought we 
held e m, and without which we ought not to loſe 
em 3 if that Rampart be torn down, and the Arbi- 
trary Power of Private Opinion eſtabliſhed in its 
room, be that plac'd where it will, tis a greater Blow 
te our Conſtitution than, any we have hitherto been 


? 


threatned with: It is not, I fear, in m f to re- 
ſrain it, but I think it yet better to ſuffer by ic than 
con . ia 
Mr. Norris. This is a, very Solemn Debate, and tis 
upona very Solemn;Occaſioy. . Tis a Caſe of Blood; 
tis a Caſe that in my Life. time, Lthank God, I never 
had to do with yet; and in this Matter wherein I 
am now to be à Judge, I will uſe as much Caution as 
any Gentleman within theſe Walls. 
I am ſo- conſcious of my own Inability in what I, 
have to ſay, that I can't expect to Convince any 
dy; but what I ſay, is to diſcharge my own Duty, 
and ſatisfie my Conſcience in that. „ 
doubt not, but every Gentleman conſiders the 
dtation that he is in, and the Truſt repoſed in him b 
thoſe that ſent him hither: We are entruſted with 
the Lives, Liberties, and Properties of every Man in 
England; and we ate. anſwerable for them to choſe 
that ſent us hither, to our Poſterity, and to our 


In 
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In this Matter; many things of, „gteat wet and 


Importance are before you; here: is_the Life of 
Man, the Preſervation of the King and 80 0p 
and the Power of Parliament to be conſidered. 

25 I ſhall be Cautious of taking away the Life 5 


Man, fo I ſhall be Careful of the Pfeſeruation of th 


King and Government,. and the Power of Parlia 
ments; and though 1 do not think it requiſite, nor 
never will give my Conſent to Support the Govern. 
ment, or Honour of this Houſe, at the Expence 0 
Ianocent Blood ; fo I ſhall not be afraid of giving 
Pin Opinion in: "this Matter to. bring a Criminal to 
iſbment, who, 'beſjdes the Treaſon he hath com. 
ited, hath Crimes of a, Nature. almoſt equal to 
2 and for Which, becauſe he hath evaded the 
Cognizance of Weſminſter-Hall,” he is now brought 
before you; and'there are ſeveral Inſtances, , where 
ts Houſe. hath taken notice of ' Offences of a” lek 
Nature, and for à leſs Reaſon than this is that is now 
brought before „bu. 
T8 Quote Precedetits, is a ie dy Subject; hut 
however, I will Inſtance in one that (I think) docs 
Aſſert the Power 'of "Parliaments 41 in rhis Caſe, which 
has not been mentioned yet; and that was (as I re- 
0 ember) in the 3 Nich. 2. of 2 an Agent that came 
0 


m Genoua, 9 05 Was (by a misfortune) killed upon 


a Quarrel that happened in the Streets. He that 
killed, him was brought to his Try al, (it could not be 
brought within the Statute of 2 1 4 3.) and it Was 
found only ſe difndendo'; but he being a Publick Mi. 
niiter, it was thought fit chat the Nation ſhould take 
more notice of it; and he was Attainted afterwards 
by Parliament, 'and there. is a Record of 'ir. They 
did not think fit to make a General Law, but they 
F —_—_ an Example of the Man that committed this 

4 a 
A great many Gente have ſuppoſed this, and 
ſuppoſed that, and what 'ought not to be ſupp oled; 
but I will make an eaſie Suppoſition ; I will loppo 
tha 


- 
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that we are the Commons of Bras in Pafliament 
Aſſembled, afid if fo, Sir, we haye à Diſcretionary 
power to do whatſoever we ſee i is for the good of the. 
Kingdom; and if we are to be circhmleribed b 
Rules of l eſt minſt-Hall, and are to do nothing” 
what they could do, to what plirpoſe do we lic here? 
If we are, intruſted wich this Power, and ma; PE fr 
it, I think here 4 a fit Gccaſſon for von ro Exert 
this Authority. _ 7 

Sir, give me leave 1 to 8185 otice; That Ne Fin 
of Argument that was uſed ſome 8 ago, is ver 
much altered by” he 1 5 Gentlemen; (I will men- 
tion it) Ithink. 78, When date Bill of Fx- 
clufion was brou Hh "wich ' theſe Walls, t e 
ran then (for Have ſeen tflem in Ni ) 199 


on were' againſt that Bill, What will | Four £ do ? io 5 | 
gment agatt | 


/ Will yo RE thing ? Paſs à JU 

Han withou rearing of in ? Hath ne ben bro 

i You Bar, to After What ybu hive to 
him 2 How do yo underſtand that he is 

the Crimes you Accuſe een And they 


thoſe Arguments againſt them that were for Piſſaſe 
Do you Diſpute the Power of Patliaments? 155 
not à 'Diſcretioriary” Power Ache Parliament! 75 2 1 
take notice, 
now uſe t 4 
quite contrary way. Sir, I think ths Powe of r 
Rantent f is not to be trifled with. 


FT 7 Y 


too: For Sir ** Fenwick was bt, Lin: Gia | 


did know how far he was concerned; ard he hath 
been * with to be out of the way. | 


4 | | Sir L 


45 


riting the Duke of Nr; but the Anſwer the n 'Was; | 


Thar' choſe Gentleman that uſed thir 
Argument for the Bill of 15 


0 246) | 
Sir, here are a great many Circumſtances that agree v 
fo well togethy That 3 thi nk) no Perſon can b 
| übt of Sir 90% Fenwick's, Guilt; and (I think) 
*tis in. this Caſe. in the Body Policick,. like the Body if v 
Naural whena Man is almoſt paſt the e Phy: f. 
3, whena Man hatha Gangrene, a Rotten Mem. » 
ber, which the Phyſigians. by the Ordinary means} a 
cant Cure, if the College of Phyſicians E d 
in that Caſe were conſulted, wad would ſay, im it 
 dicabile Vulnus eſe. recidendum e Ts 
am of Opinion, That the Geske 220 thi c 
Power, and that a n cer, Occ 1709 to Exen ol 
and to compare ſmall EIS . bil like T > 0 
der and Feel th nk covid ence. that P. 
ought not to be yſed, hut upon e ca, h; 


e t Not. ail, fora 
ot offs vally able to Exert P. 


ſp piles that Power that is n 
it ſelf; and if the Sword of Ju dice be drawn, if Men] tie 


1 It ruſty, and will not cut, they will have a mean n. 
jon of your Power for che future. m 
- Gd emen 17 afraid of Precedents in this Cale: re 
b Reaſon Jani for, Committing this bis Bill, becauſe i 
55 3 cane this a Precedent ;; ng. I will tell. you 5 
| cau ppen in future Ages, 
We of. 780 d Perſops concerned in the] Se 
Government, 155 be faulty (I think I may ſuppoſe ] pa 
that) and as the , Law. ſtands now, he is but a bung - up 
ing Politician, that. cant ruine the Gorernmens, and] ac 
yet not come within your Bill of reaſon, to be 
Hanged for it. And therefore for Ing. an] Ex 
Awe upon Miniſters of, State, and bee Would] ſtc 
have this Houſe always have it in their Power to Pu-ſ ov 
niſn future Offenders, as they {ball ſee cauſe, as wellſ ſtr: 
. this Ae : San at the Bar. 1 * for in 
. 
Ar. Fin 20 155 Queſtion now | before: you, ariſes 
upon a Caſe wherein you have a Man Accuſed of 
High ns! ang for chat there is but one Wale 
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which by the Rules of Weſtminſter-Hall, is confeſſed 
by every Gentleman; to be not Legal Evidence, 

I remember che other day, when this Evidence 
was offered, and an Objection made to it, the An- 
{wer was, That we ought to hear it (though in Weſt- 
minffer-Hall they could not do it) cauſe we ſit here 
as Judges, and we can diſtinguiſh what is Legal Evi- 
dence, and what is not Legal Evidence, and can give 
its juſt weight to every part of it: I do obſerve now in 
this Debate, ſome part of the Evidence, which no Man 
can ſay could have been given according to the Rules 
of Law, if inſiſted upon, and weight laid upon it. 
And here they have taken into Conſideration the 
Power of Parliaments, and the Method of Parliaments 
has been inſiſted on; as to the Power of Parliament, 
Whether the Parliament can do it? And whether if the 


ert Parliament pleaſes to do ic, they are tyed up (as Gen- 


tlemen are pleaſed to expreſs it) to the Rules of West- 
minſter- Hall? That the Parliament can do it, 'tis a hard 
matter to gainſay, That any thing is out of the 


le; reach of the Supream Power of a Nation; The Le- 
le giſlative Authority can do every thing: Yet chough 


Gentlemen have ſaid this, and others have obſerved; _ 
That there wanted no Authority to prove this being 


hell Self- Evident; yet give me leave to inſtance in ſome 


particular Caſes, with the 3 of the Judges 
h 


upon them, where the. Parlianiem have proceeded 
according to the Rules of Weft minſtcr Hall. 


be] We Read in H. 8. Time, That the Lord Cremwel, 
Earl of Eſex, was Attainted in Parliament; and Hi- 
| ſtory tells us, That he was Attainted by a Law of his 
own making. Now, ſays my Lord Coke, That feems 
ſtrange ; but enquiring of an Ancient Perſon thatlived 


in thoſe Days, he told him the meaning of it; That 
Lord had confulted with the Judges, Whether or no, 


iſen if a Man was Attainted by Parliament, and was nor 


brought to be Heard, ſuch Attainder would be good in 
Law? The Judges ſtartled at the Queſtion, but told him 


ich they could give noother 8 than this: Truly, if ſueb 


Attainder 


2 = OT. 
Attainler be made, we know no Law to find fault wit 
it, for tis dene by the "Legiſlative Authority. It fell 
out, That the Inſtance of Condemning a Perſon in 
Parliament (not according to the Rules in Weſt miniſter. 
Hall) fell out to be that Noble. Man's own Caſe ; for 
he himſelf was ſo Attainted immediately after. 
- Give me leave to Inſtance in another kind of Au- 
thority; the Authority of Parliament touching theſe 
Attainders, and whit has been the Conſequence of 
them. If you will look into the Records of Rich. 2. 
Time. I do not mean the Records, that have been 
quoted, nor the Cafe of John Imperial, for killing the 
Genoua Embaſſador, which was declared Treaſon in 
Parliament, Ten Years after the Man had been Tryed 
in Weſtminſter- Hall for it; but I mean the 11 Rich. 2. 
how many were Attainted by the Proceedings of thoſe 
Times? I do not mean by Acts of Parliament, but 
thoſe Attainders were in an Extraordinary manner, 
not according to the Rules of Meſt minſtèr- Hall: And 
21 Rich. 2. the whole Parliament and its whole Pro- 
ceedings were Reverſed, and the Parliament Annulled: 
In that Year were the Proſecutors of the 1 1th. Year 
themſelves Attainted: And 21 Rich. 2. the Act that 
Repealed that Parliament, Repealed the Pardon too. 
But in Order to come to the Attainder of thoſe Per- 
ſons, That being done, was not enough; for the 
Lord Arundel had a Pardon the 17 of Rich. 2. upon 
that they made a Law to Repeal his Pardon by Pa- 
rent, that they might come to the Attainder of that 
Lord; and that Lord was Attainted by Act of Parlia- 
ment: But I muſt obſerve one thing a little further, 
That that very Parliament, that doubtleſs knew their 
own Power well enough, and that their Attainders 
were firm, being made by the Legiſlative Power; 
yet they had a little Jealouſie themſelves of their Pro- 
ceedings ; for they paſſed an Act to make it Capital 
to go about to Reverſe any of thoſe Laws, and ano- 
ther Act, that all the Lords and Biſbops ſhould be 
Sworn, Now ſee whit fell out after, Rich. 2. was 
7 „„ Eo Diepoſec, 
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Depoſed, for Conſenting to thoſe Laws; Henry 


the Fourth, in the firſt Year of his Reign, Abroga- 
ted the whole Parliament, and Repealed all thoſe 


Laws: Theſe Turns have 
ordinary Proceedings of Parliaments. ©, 
Give me leave to give you another Inſtance, . and 


been upon. theſe. Extra- 


that in another Caſe, as odious, as poſſible could be. 


In the Murther of Edw.. 2. there was Roger Mortimer 
Attainted in the firſt Year of Edu. 3. "and che Record 
ſays, That it . Notorious ro. them all: And what 
then? They adjudged him co he Attainted in Parlia- 
ment: When Time had a little worn off that Extra- 
ordinary Zeal, (which truly was commendable, tho? it 
had tranſported them a little too far beyond the Rules 
of Juſtice ;) and they came to conſider what Precedent 
they haul made for Poſterity, it had another face; 
ſor in 28 Edw. 3. was that Attainder Reverſed, be- 
cauſe he was not brought to Anſwer, as he ought to 
have been. There was alſo an Act for Attainting the 
Earl of Arundel, which in the ſame 28 Edu. 3. was 
Reverſed, becauſe he was not brought to Judgment 
, ole dy non 19 
But now we are told, we are not tied here to the 
Rules of Meſt minſter-Hall; Gentlemen do not enough... 
diſtinguiſh in this Matter; the Forms of Meſt minſter 
Hall, ſay ſome; the Rules, ſay others; and others 
lay there is no difference between the Form of Pro- 
ceedings, and the Rules of Meſt minſter- Hall: But 1 


hope no Gentlemen do think but the Parliament, 


though they have a Power to act as they think fit, (as 
Inſtances have been given) yet the Parliament it ſelf 

are tied by the Rules of common Jaſtice. Now I 
would have Gentlemen that ſay we are not tied to 
the Rules of West minſter-Hall, a little to conſider the . 


Matter. Are the Rules of e ftminſter- Hall no other 


than what are neceſſary for the Executing of Juſtice . 
If they are no other, How can we be ſaid to go ac- 
dording to Juſtice, when we go beſide thoſe Rules ? 
I deſire them to conſider of the Conſequence of this 

R 2 Proceeds 
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Proceeding ; there is no Danger, I hope, of this Par. 
lament : But if we ſhall ſay, that the Rules of eg. 
minſter- Hall are not ſuch as are neceſſary for the Pro- 
ceedings in a Courſe of Juſtice, we ſhall ſhake thoſe 
Barriers off our Liberty and Property, I am afraid, a 
little more than Gentlemen think of at-prefent ; and 
ſhall we declare they are not neceſſary, when our 
Anceſtors have thought them fo, and their | Wiſdom 
have derived them to us, and the Wifdom of the Na- 
tion in Parliament have Eftabliſhed theſe Rules 
I can't ſay what Conſequence may follow upon 
this. This Parliament can never do any thing to en- 
danger the Lives of the People of Exgland; but here. 
tofore Parliaments have been damned with ſeveral 
Brands ſet upon them by ſucceeding Parliaments. 
As for Inſtance ; One, I think, in the 38 H. 6. or 39. 
That Parliament was wholly Repealed as Packed, 
and pafling Laws through Rancour and Malice, and 
having paſſed no Good ones. Now ſuppoſe a Parlia- 
ment ſhould come, that ſhould not be ſo tender of 
the Liberties of the People as this; and they ſhould 
be ſo bold as to ſhake thoſe Laws that are made for 
the Rules of Juſtice, if they have fo good a Parlia- 
ment as this to guide them in it, Will not this be an 
Inducement to ſuch a Parliament as that, to ſhake all 
your Laws and Liberties? But I can't trouble you any 
longer, my Head will not give me leave. I am a- 
gainſt the Bill, and have offered you my Reaſons. 
Col. Wharton. I hope Gentlemen in a Matter of this 
Moment, will have Patience to hear one another; 
and ſit:ce every Gentleman is to give his Vote in 
this Matter, I deſire to give my Reaſons for my Vote: 
I am of the Opinion of another Gentleman, That we 
have not tonched the Sore yet, but I do not think 
that the Rules for Yeſftminſter-Hall, are Rules for us. 
The Gentleman that ſpake laſt, as he always does, 
made a very Florid and Elegant Speech, and brought 
you ſeveral Examples of Attainders that have been 
condemned from one Parliament to another, in ſeveral 
* Ws Reigns. 
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Reigns. But I do not wonder at that, when the 
Crown went from one to another. An Inſtance was 
given in the Caſe of the Lord Cromwel, which was 


ſpoke too from the Bar; and Sir Tb Powys laid a 


great ſtreſs upon it, That this was condemned as a 
wrong Judgment, becauſe he was not heard : I be- 
lieve that may be a Reaſon why many of thoſe At- 
[ rhaps it might be a 
Cuſtom of our Anceſtors. to paſs Bills of Attainder 
without hearing the Party: This Perſon hath been 
heard, and fully heard; and I believe no Perſon that 
hath been Attainted, hath had ſo fair a Tryal; and 
therefore Parliaments having condemned Bills of At- 
tainder, becauſe the Perſons have not been heard, 
that will be no Reaſon why any Parliament ſhould 
Condemn us. A Gentleman told you, That the 
Law of God and Man was not to Condemn a Man, 
but upon two Witneſſes, bat there are many Inſtan- 
ces the ent . 

It js told you, That Porter here before you is not 
a good Evidence, becauſe he is not Sworn 3 and that 
you are to go by the Rules of WeftminHer-Hall, - Says 
the Gentleman that ſpake laſt, you are to go by their 
Rules, but not by theic Forms: I muſt confeſs there 
is a great difference between them two; for a Form is 


only the Manner or Method by which we proceed in 


doing of any thing; but the Rule is the Foundation 


we are not to Err from, but L can't agree; we are up- 


on the ſame Rules as Weſt minſt er-Hall is. The Rule 
of Neſt minſter- Hall is, when a Man is brought upon 
his Tryal, the Jury are all to be upon their Oaths; by 
which Oath they are to make a true Judgment ac- 
cording to Law : This is not the Caſe here; if I was 
a Jury-Man, and was to try a Man, and one Witneſs 
Swore againſt this Man, and no other Witneſs, thoughe 
] did in my Conſcience believe him to be Guilty, 
yet in that Caſe my Conſcience is diſcharged, and I 
muſt find him Not Guilty: But no Man, can ſay this 
is the Caſe here. „ 3 
e R 3 What 
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What a ate we now a doing? Here is a Bill to Artaint 
Sir John Fenwick of lie kene, if I reject the 
Bill, I do declare him not Guilty; and if I do think 
fim Guilty, I do thereby declare againſt: my own Judg- 
5 1 ior my Judgment here is not bound up as a Man's 
Judgment u og. a Jury; for. his Judgment is bound 


up to Proof, according to Law; and my Judgment 
is bound up by my oe Belief : This is the Proof I 
muſt go by 3 and I think every Man is bound in Ju- 
ſtice and Duty to his Country as he believes Sir Fob 
Fenwick to be Guilty, to be for the Commitment of 
this Bill; and till any Gentleman will convince me, 
that this i is not a Rule I am to go by, [ muſt. continue 
in this Opinion. | 
A. Belt. The Diſorder that vor Gaodenan 


was in, makes me the more concerned for fear of fal- 


ling into it my ſelf. 


I hope in this Debate, Gentlemen will be very cau- 


tious of uſing it as an Argument, what Acceptation 
our Votes ſhall have without Doors, and with thoſe we 
Repreſent, when we are to give Judgment, as far as 
in us lies, of the Life and Death of a Man; and 
therefore In aſt obſerve, that the eagerneſs that is ju- 
ſtifiablg upon Impeachments, may not look ſo well 
now we are Judges upon a Bill of Attainder. You 
have gone over the whole Courſe of the Evidence, 
and I believe that this Debate will ſhew you pretty 
plainly, what is to be the Fate of this Bill, for I be- 
lieve all the Arguments will be now uſed that can be. 
As to what hath been ſaid of extorting a Confeſſion, 
i cake it to be quite out of the Caſe. 

I am ſorry to be ingaged one way or another, 1 
would not, if 1 could help it, out of the Houſe. be 
upon a Jury of Lite and eath ; yet in that Caſe, I 
\ ſhould know the Law, or be cold it by the Judges ; 
but in this Caſe, we are both Jury-Men, and Judges, 
and know not what Rules we are to go by; but ſet up 
A Court of Equity which hath no Bounds, but our 

oyn Conſciences. | 
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As to Sir John Fenwick, I know him not ; as to his 


Cauſe, I am ſure I am againſt it; but how far I 
think him Guilty or not, I think is not the ſingle point 


to be conſidered; I muſt conſeſs, there have been ſe- 


veral People accuſed of this Conſpiracy, and have 
been named by the Evidence at the Tryals; and I be- 
lieve they are much alike Guilty, being upon the fame 


Evidence; but as to all that hath. been opened before 


you, and proved, it can amount to no more than this; 


there is but one Evidence, which by the Law would be 


admitted to be a good Evidence to convict him in atio- 
ther place; and therefore I do agree with the Gentle- 


man that ſpake under the Gallery, that this is a very Ex- 


traordinary Caſe; for one Witneſs is not ſufficient at 
Law to Convict him, and the Law would be very dif- 
ferent here. If I am to judge according to my own 
Opinion, and not by the Rules preſcribed by the Law 
but though this Proceeding is not ſtrictly according to 


the Law of the Land, yet if it was ſuch an extraor- 


dinary Caſe that required you to · diſpenſe with thoſe 
Forms, and come to this extraordinary Manner of 
Proceeding ; I think, for my own part, it might be 


ſupported by the neceſſity of it, for 'tis impoſſible 
that it fnould be otherwiſe in Practice, That when 
the Government is at Stake, and nothing will pre- 


ſerve it, but tlie breaking through the ſettled Forms; 
but the Government will break through them, and 


10 hatever Rule you preſcribe, it will always happen 
| * | | "I 


There is a very extraordinary Caſe, and that was 


in the Conſpiracy of the State of Venice, above a 
Hundred Years ago, I think, ſet on foot by the Spa- 


niardi; then the State, to get the whole Matter cut, 


promiſed a Pardon to as many as were concerned in it; 
and after they had promiſed it, and treated with 
them about it, they thought it neceſſary, for the Pre- 
ſervation of the Whole, to break their Faith, and 
they were all put to Death. This was upon Point of 
Preſetvation of the Goyernment. 
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But, Sir, as to Precedents, give me leave to ſay, flour 
I do not give that Authority to them, unleſs I knew Arg 
all the Springs, and ſecret Hiſtory, and Tranſactions, wit! 

that were their Guide. in making thoſe Precedents; Ft tl 
and as to Precedents that have been quoted, when IOre 
| the Parliament have declared what was Treaſon, and Wh 
. - What was not Treaſon, or have declared conſtructive Ithe 
Treaſon, they may be grounded upon the Statute of Pore 
25 Edw 3. But I thifik there is no Statute upon | Þ 
hich they can ground the Condemnation of a Man IE. 
upon one Witneſs. i RS Rs 
In the Caſe of my Lord Srrafford, upon Conſttu— 
ive Treaſons, it was there ſaid, That it was a Fire 
that had lain hid for 240 Years ; and that it never 
brake out before, but to conſume him and his Poſte- 
rity. It was anſwered by Pym, If that was the Caſe, 
it was not for want cf I aw to juſtifie ſuch a Proceed- 
ding, bur all that time had not produced ſuch an Of- 
mT & _- -: - . 
I do not doubt, but if any one will conſider the 
late Conſpiracy, and if that was the Queſtion, but 
it was as Extraordinary as. any thing can happen: 
For it was to ſubject the Country to a Foreign Pow- 
er, which is very extraordinary, and ſeveral Perſons 
were concerned in it: Bur there i one extraordinary 
part which I do not remember this Gentleman is ac- 
cuſed of, and that is, the Aſſaſſination, Treaſon it 
ſelf is a very extraordina y Crime; but give me leave 
to ſay. that extraordinary part is not alledged againſt 
this Gentleman, and this Bill does not ſeem to be 
brought in for that, wherein he is concerned in com- 
mon with ſome others, but for the ſubſequent Matter 
alledged in the Fill. This Bill is grounded, not ſo 
much upon that he is guilty, as a great many more 
are, as upon ſeveral Circumſtances which have hap- 
ened to no body elſe. Give me leave to inſtance in 
Caſe, now in my Head; (I beg your Pardon that I 
ramble *tis from the Awe I have upon me from this 
Aſſembiy.) In Cataline's Conſpiracy, and if that was 
Fp 7 T7» - - one 


The next thing that is ſaid, is, that he hath been the 


0 E 
our Caſe, no doubt there would he another ſort of 
Argument for it. There they conſulted what to do 
with Carthegus, and the other Conſpirators; he was 


at the Head of an Army, which only expected his 


Orders to lay Rome in Aſhes ; the Queſtion was, 
Whether they ſhould break the Portian Law; and for 


the ſafery of the Senate, they were put to Death be- 


fore the Aſſembly roſe. 10 
Now to come to this part of it, though Sir John 

Fnwick is a great Offender, yet I think his Caſe is 

not ſo extraordinary, as to make you proceed upon 


this Bill. 1 do take his living or dying not to be of 
that Conſequence as this Bill of Attainder: I know | 


not how he comes to be ſo conſiderable when in hold; 
for when he walked about Town, I never heard he 
was feared or regarded at that time. | 


Bur to come to the Allegations in your Bill upon 


which you are to ground your Judgment: The firſt 
part is a New Confpiracy, that is, fœr intending to 
create a Jealouſie between the King and theſe Noble 


FPerſons : As to them, you have already paſſed a Vote 
in their Juſtification ; and I think their Actions may 


juſtifie them to the World, as muchas any Vote of 


the Houſe of Commons; but whatever they may be, 


[ think it was a Fooliſh piece of Conſpiracy, as well 


as an ill one; for one, when he was in danger of be- 


ing Hanged for one Plot, to venture upon another; 
and, I think, there was at that time two Witneſſes to 
bring him to his Tryal, and that is an Allegation in 
the Bill. And as to the Protracting of his Tryal, tis 


Natural, and fo juſtifiable, whether Innocent or no, 
and what every body attempts; and no body can 


wonder at it, but in one Caſe or the other, it can be 
no ſufficient ground to Attaint him. | 


occaſion of the withdrawing of an Evidence. Now 


| muſt obſerve, That is not alledged in the Bill, and is 
proved but by Hearſay; but ſuppoſe it was true, and 
Llalledged: it any Man concerned in Treaſon, ſhall 


endeavour 
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endeayour by Friends or otherwiſe, to get off an 
Evidence, Can that amount to that which is deſigned 
to be puniſhed by this Bill? To High Treaſon? ?Ti; 
the part of thoſe that are entruſted with thoſe Mat. 
ters, to be in expectation of ſuch Practices. What 
are Gaols for, but to keep them in Cuſtody ? And 
the People employed in thoſe Buſineſſes. are to take 
care of it Are we to ſupply a Defect of what ought 

to have been done in another places? 
So that I do ſay, That a Precedent in an Extraor- 
dinary Caſe, is no Precedent to be uſed in a Little 
Caſe; it may be urged, but tis but a pretence. When 
you. have pafled this Bill, which is the Record, the 
Matter will appear no otherwiſe than are the Sugge- 
ſtions of your Bill: A Man hath aſpei ſed great Per. 
ſons, which is a great Fault indeed, (for he is not 
charged with the withdrawing of the Evidence, 
therefore Attaint him upon one Evidence; I think by 
this Bill, you will open a Door for a Precedent of 
all Treaſons of the ſame Nature. Sir, there have been 
many Precedents mentioned, I will trouble you. with 
none, becauſe moſt Gentlemen have read the Argu- 
ment of Mr. St. Fohn's, in this Caſe : J muſt confels, 
unleſs there was that neceflity as is pretended, which 
I do not ſee, I do not ſee how you can juſtifie pat: 
ſing this Bill of Attainder, either by. the Law of God 

or Man, in any Nation allowed. OO Ae: 
I muſt confeſs, I have no manner of concern how 
this Queſtion goes; what I have ſaid, is more to ſa- 
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| tisfie my own. Judgment, than work upon other 


People; I am not ſatisfied, there is that neceſſity 
that is pretended z. and therefore as my Judgment is 
now informed, I can't give my Vote for the Com- 
mitting of this Bill. | 


Ar. Smith, Sir, I own my ſelf to be very unfit to 


ſpeak in this Argument, but ſince I am to give my 

Vote in a Matter of this Conſequence, I beg leave 
© give my Melons why I give my Vote, as I intend 
do do; I know the Matter before us, both - the 
JOE 118 ” | | ature 
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Nature of the Crime and Puniſhment, as well as the 
Conſequence of it, requires a very deliberate Conſi- 
deration; but at the ſame time, I do take the Hazard 


Ind Danger of this Government to be a Matter of 


great Conſequence too. r ein: gk, >; 

Though there have been ſeveral Precedents inſtan- 
ced in, in Relation to Attainders; and though I have 
obſerved, that moſt have acknowledged, That they 
might be juſtified upon Extraordinary Occaſions; yet 
when they have aſſerted that, they have told you, they 
were upon a wrong Foundation, and ſo were laid 
aſide. Now I think it no great matter to ſay, That 
thoſe Attainders that were made in Rancour upon 
Contended Titles, were Reverſed when the Op- 
poſits Party got the Power: No more than if any 
Action, be it never ſo juſtifiable, ſhould be Reverſed 
when King James comes again, which I hope never 
will be. Is it any Argument, that when H. 4. came 
to the Crown, and Depoſed King Richard, that he 
Reverſed all the Attainders in his Time? There 
might be Reaſons might ſway with Perſons for Re- 
verfing particular Acts of Parliament, which might 
be very good, or might be not ſo, there was ſuch a 
Change of Government at that Time; but they take 
notice it was made a particular Article againſt Rich. 2. 
as if when the Power was come to other Hands, they 
would not have Depoſed him if they had not had that 
Argument: Neither do I take that Argument to 
be of any weight; That Attainders have been Re- 
verſed, becauſe the People have not beefl heard; 
when this Gentleman hath had as full a Hearing as 
ever any Perſon had upon any Bill of Attainder, or 
Impeachment whatſoever. And he hath had the Ad- 
vantage of Counſel in this Caſe, which, as has been 
told you, was excepted out of the late Act of Parlia- 
ment, and of the moſt able Counſel too. „ 
Tis ſaid, this is a matter of no great Conſequence, 
becauſe it concerns Sir fobn Fenwick's Life ſingly; and 
he is not thought to be fo conſiderable, as by his Eſcape 
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to bring the Publick in danger. Now, it hath been 
always one Principal F have laid down, That if: 
Plot be difcovered; and not throughly proſecuted, it 
ſtrengthens and grows upon you, and ten to one ij 
it does not Subvert the Government. 8 
Now, God be thanked, that we have prevented 
the Deſign upon the King's Perſon, and ſeveral have 
been puniſhed for it; but I think we are not gone to 
the bottom of it, and that we ought to provide a. 

ainſt it in a much other manner. Can any one think 
that Sir William Perkins, or Sir Fohn Friend, and the 
reft that are diſcovered, were the only Pei ſons con- 
cerned in this Confpiracy ? I take it, that there have 
been much greater Men in it; and when I fee ſuch 
a ſtruggle both to get People out of Goal, and ſend 
People out of the Way, and all Arts uſed that can be; 

I muſt ſuppoſe, when ſuch Extraordinary Courſes 
are taken, that there is ſomething Extraordinary till 


to be done; and I would not have Men by Bribing 


of Wineſſes think to Secure themſelves : It hath been 
uſed as an Argument to leſſen the Matter, That this 
was a little after the Act of Indemnity, Can any thing 
ggravate a thing more? Sir, theſe very Arguments 
turn againſt chem. — 

Me are told here, that we muſt not Conſult our 
own private Judgments in this Matter; and we are 
told at the ſame time, if there were two Witneſſes 
that we did not believe, we muſt not find him Guilty. 
We are tald of a Judge, that though he knew a Per- 
ſon to be not Guilty, yet it was a commendable Action 
in him that he Condemned the Man, but that hath 
been very well anſwered already, and I ſhall not med- 
dle with it further; only this L will ſay, That I never 
will in any Cafe be a Jury-Man or a Judge, where 


the Convictions of my own Conſcience ſhall not go- 


yern me, but an Evidence, that J do nor believe. 
And becauſe that Story was told you, I will tell you 
another, that I think more commendable, And that 
was, a Man was Tryed for a Murther, and there 


— 


ff 


JPerſon, and he was Innocent? 


— 
was poſitive Evidence againſt him; the Jury went out, 
and ftaid a great while: There was Eleven againſt 
One for finding him guilty; but at laſt the One al- 
moſt ftarved the reſt, and they brought the Man in Not 
Guilty: The Judge ſent for the Gentleman, and de- 
fired to know his Reaſon for differing; with the reſt: 
And at laſt, upon Aſſurance that nothing ſhould be 
done to him, Why, ſays he, would you have me ſind 
the Man Guilty, when I was the Man that killed the 


* 


Then, Sir, if you take the Evidence as it is; 1 
think, firſt, here is Capt. Porter: I do not find any 


Body Excepts to him; and his Evidence hath been 


Approved of by ſeveral Juries, and ſeveral Perſons 
executed upon it, and nothing Material hath been 
objected againſt it. I will not ſay, That Sir Fobn 

ms ick hath owned a great deal of this himſelf: He 
hath given every Body Satisfaction, how far he ſtands 
Guilty in his private Opinion; but it is brought ſo far 


home, that there was Sir Jobn Femuich's own Letter to 


Convey him abroad. Here hath been Attempts upon 
other Perſons; you hear what have been done by the 
Solicitor. . They ſay, he was not his Solicitor at that 
Time ; but, I believe, if it he enquired into, he was 
his Solicitor at that Time. Here are very pregnant 
Circumftances ; one Gentleman ſaid, you ought not 
to make uſe of Goodman's Evidence here; and yet he 


could make uſe of every thing to Diſparage him; for 


he could ſay, there were three! Witneſſes: poſitive a- 
gau him. nome e f n e 
Now when ?tis ſo notorious what Parties there are 
for King James and we find Perſons Plotting in 
every Part of the Kingdom: When you have an open 
Invaſion before you, and when Deſigns are laid againſt 
the King's Life every day; if this be not a Time to 
Exert an Extraordinary Power, I ſubmit it to you. 
Sir Rich. Temple. Sir, I ſhall not trouble you with 
any thing that hath been offered ro day. That which 
calls me up is the Danger of the Precedent * 
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ahbqut to friaks, and the Arguments that have been uſed 

to Suppor t it, Which, 1 think, are more dangerous 
than that. I taut confefs tis a ne. Doctrinẽ to me, 
Tie the Laws that are made by the Parliament, aro 

to he no Rule ari Gui de to this Houſe. Sir, the Birth, 

right we have, is in dur Laws; and I did ever think 
till now, That the Laws were notwonly made! for 
wWeſenunſter- Hall; but for all the Subjects of England; 
and'efpecially, that they were to be a Rule to the 
Parliament that made them; till . ſhould think fi 
toalter them. J 
Here have been great Miſtakes between the Power 
of Parliament and che Juriſdiction of it; the Power 
61. Parliament is to make any Law, but the Juriſdiction 
of Parliament is to Govern it ſelf by the Law; and 
this, give me leave to ſay it to you, hath. been the 
Opinion of all your Anceſtors, and the Method they 
ever uſed: Shall we make a Law herein a particulat 
Caſe _ all the Laws of England? "Tis: Ultimun 
fremedium & Mamu; you m ie em it in a Caſe, of ab- 

ſolute Nec wy oy otherwile it may be a ecedent 
to'overturn all; STE 55 i HOY 
There are ſeveral things in making this Preceiietie 
that overthrow all the Laws and Liberties of England, 
Firſt, you are paſſing Judgment upon a Man upon 
one Witneſs have heard a ſtrange Debate to Day, 
That there was but one Witneſs in I realſon, before 
the Statute of Edw. 6. you know, that in Caſe of 
Treaſon, there was by the Common Law required 
two Witneſſes; for if there was but one, the Party 
might demand Tryal by Battle, and that as. the 
Common Law of England. © 

There is another thing that is Bafrabrdinary; "Hen 
you are going to paſs an Act without any Tryal at 


all; for to ſay as is a Tryal before you the Gom- 


mons; is a miſtake; you never did Aſſume a Juriſ- 
diction of Trying an Perſon, nor can you: You 
may for your own Information hear what can be of- 
fered, but "cis not a "Tryal where Witneſſes are not 
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(25) 
upon their Oaths.. There is no manner of Power or 
Juriſdiction can be pretended for you. to Try me; 
that is a ſecond. Thing. All the Bills of Attainder 
you have had, have been in three Caſes, where the 


Perſons have been either Dead or Fled, or have been 


Jvithout the Compaſs of the Law, and could not be 
brought to Anſwer: And you have had ſome Bills of 
Attainder after Tryals had in WVeſt minſter- Hall; but 


never a one of thoſe have been called Tryals, but they 
have been generally Reverſed; and for what? They 
tell you, That they have been Reverſed by one Party, 
ind another Party : It was in the ſame King's Reign, 
in, Rich. 24's Reign; they went forward and: back- 
ward, as the Court-Party or the Country-Party were 
nf. ery 160 Gee Wi. 
Fhere is another thing in this, that I think, of a 
moſt dangerous Conſequence; and that is, That you 
are making way, for what I know, by this Precedent, 

for a Rack, for ſo tis ſaid, this is to force a Man to 

be an Evidence. Why, give me leave to. ſay to you, 
tis a new way not known in England, that you will 
Hang a Man unleſs he will Coat or give Evidence; 


but I think 'tis ſomething more than a Rack, for here 


is Hanging, Drawing. and Quartering in the Caſe; 
and I do not think this Proceeding will make him an 
Evidence with any Credit or Reputation to this Houſe; 
nor am I of Opinion that he can Diſcover any thing 
worth ſuch a Precedent. + i 
Now give me leave to ſay one Thing as to the Ju- 
riſdiction of Parliament. It hath paſſed here for cur- 
rent, That the Parliament hath a Power to Declare 
what they will Treaſon, though ſo by no other Law; 
tis the greateſt miſtake in the World: I heard a great 
Debate updh this, upon my Lord Clarendon's Caſe, 


and ?ris plain, that Statute relates only to Caſes brought 


from Inferiour Courts to Parliaments for it ſays, Thar 
if any other Caſe ſuppoſed Treaſon, which is not in that 
Statute ſpecified, doth happen before any Fuſtices, the Fu- 
ſtices ſhall tarry without going to Judgment of the og : 
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till the Cauſe be ſhewed and declared before the King ani 
bis Parliament, Whether it ought to be Fudged Treaſon, 
or other, Felony ; I Speak to the Juriſdiction the Parlia. 
ment has by that Statute. *'Tis, that if the like Trea. 
fon (ſor at Common Law there was a great many 

Treaſons) ſhould fall out, and be brought before In. 
feriour Courts, of which they doubted, whether they 
were Treaſon or no, then they ſhould be brougbt 
before the Parliament, to Judge whether they were 
Treaſon or Felony. But how ſhall they Judge? By 
the Laws in being. And who is this Judbmens in! 
Not in the Parhamene by Bill, but only in the Houſe 

of Lords: Much leſs is it, That you may Judge that 

to be Treaſon in this Houſe, that was not fo by the 
Law before. So that give me leave to ſay, therefore 
there is no ſuch Power referved to the Parliament, 

to Declare any thing Treaſon that is not Treaſon 

I muſt fay, tis of the laſt Conſequence, that we 
ſhould: make a Law in a particular Caſe to take away 
from him all the Liberty that belongs to a Subject. , 
Some Gentlemen talk of the great Favour he hath had 

at this Bar; I know not what to think of it, I am 5 
| \ ture. you allowed the King's Counſel ſuch Prints 
as I never ſee before, and that was to offer that for 
* Evidence, that every body acknowledged was not ſo; i 
and I do nor think any body would think it a great] ,, 
Favour to be heard in this manner, eſpecially to things I f. 

ZET K 7757 2756 Sm, £4, HOW: 

. Tis ſaid every Man muſt go according to his pri- h. 

85 rate Opinion, tis not ſaid Judgment neither, the In- 8 

ſtances that have been given, are of a quite different p 
Nature: A Man is not to give his Judgment againſt I. 
his Knowledge; 1 think that Judge ouglſt rather not 05 
to have Try'd the Cauſe at all; but if we ſit here to v, 
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Judge, we fit to Judge him according o the Law of pe 
England, and then we muſt Judge him according to ge 
Legal Proof: Will you ſet up a Judgment that is not 7, 
only not tyed to the Rules of MWeſtminſter- Hall, but is] je 
. not 


(2595 ) J 
not tyed to the Laws of the Land, and Attaint a Man 
without a Legal Tryal, without Legal Evidence, and 
upon one Witneſs, when the Law ſays you ſhall have 
two; and after all, fay *tis a reaſonable Proceeding? 
I kijow. not how it came about, that the Act of Grace 
was paſſed, it did not rife from this Houſe, if it hath 
had any ill Conſequence, let them Anſwer for it that 
were the Cauſe of it. 5 . 
They ſay the Government is at Stake, becauſe the 
Plot hath not been found out to the bottom: That is 
not our fault, this Man hath been long enough in 
Cuſtody; if he hath trifled with the Government, 1 
am ſorry he hath impoſed upon them; but if it be 
ſo, I think there is nothing in this Caſe of that Con- 
ſequtience, /as to make you make this Precedent. 
ir Mill. Strickland. Mr. Speaker, I would not make 
uſe of any ill Precedents; and yet if the preſent Oc- 
caſion, and the Neceſſity of the Kingdom fequired 


it, I would make a Precedent. I am glad that ſeve- 


ral ill Precedents are avoided in this Caſe. and Iwill 
be bold to ſay, whether this Gentleman ſuffers or no, 
no Man can ſay, that he hath been harangued to Death 
by Counſel. e =; "SOT 8 
Sir, I ſhould be as tender in point of Blood as any 
Man ; but I do think, if the Safety of the. King and 
Kingdom is concerned, tis not one private Man that 
we muſt have that Reſpect for, as to let che Publick 
ſuffer by it: I do think, that upon this Occaſion there 
have ſo Extraordinary things happened, as have hardly 
happened in former Ages: Here is one who is known 
to have been in a Conſpiracy to bring over a Fench 


Power with a Popiſh Army, to deſtroy our Lives and 


Liberties, his Tryal has been deferred by his Equivo- 
cations and Precences to make a great Diſcovery, . 
which when he comes to make out, he Accuſes the 
beſt of your Friends, and this is only an Artifice to 
get time till they could get the Evidence out of che 
way, I chink, if you do not take notice of it, and 
let the Legiſlature ſupply that 1 it may be 4 


(258) 
ill Conſequence, and may encourage any one to com 
mit the worſt of Miſchiefs, upon hopes, that if they 
cap get the Evidence out of the way, they ſhall go 
unpuniſhed, _ 5 8 
Sir Fr. Hinnington. I ſhall trouble you but a little 

while, it being late. But Gentlemen ſaying tis an Ex- 
traordinary Caſe, I ſhall give my Reafons why this 
Bill ought not ro be Committed; for every Member 
here now, is a Judge, and he muſt take the Blood of 
this Gentleman upon him in Judgment either to Con- 
demn or Acquit him; and I muft confeſs, I have 
very much admired, to hear thar Doctrine preached, 
That every Man, as he is fatisfied in his private Con- 
ſcience, 'ought to Judge this Man Guilty. I deſire 
to know by what Authority we fit here? We lit here 
and have a Legiſlative Authority, and *tis by the 
King's Command we come together; but at this 
time we are Judicially Trying this Man for his Life, 
and therefore l hnmbly conceive, That we ought to 
proceed Secundum allegata & probata, and for any Man 

in his private Opinion, to fy he is Guilty, he does 
not act by the Commiſſion he ſits here: For to tell 
you of the Lancaſhire Plot, or that a Man ſhall not be 
choſen hereafter, ſeems to be Arguments to inflame, 
but nothing to the Queſtion. - 
Nc, Sir, I will humbly offer to your Conſide- 
ration, and the Judgment of the Houſe, why I think 


we cannot Judicially Condemn this Man, for I think 
the Queſtion of Commitment to be the ſame as of 


His Lite and Death. | 1 
I do agree upon all the Precedents good and bad 


that have been cited, and doubt not but in Extraor- 
dinary Caſes, tis in the Legiflative Power of the Par- 


liament to look after the fafety of the whole; but I 


ſhalt offer my Reaſons why this does not come to that 


I will not now ſpeak to the Rules of Weftminſter- 
Hall, but upon the right Reaſon of the Thing; for 


if it be Reaſon in Meſt minſter-Hall, it may be ſo here, 
; | | NV and 
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and that ought to overcome eyery. thing: But where. 


as Gentlemen ſay you have one Witneſs; I do 
not apprehend you have one good Witneſs, and I 


will give you my Reaſon for it; for you muſt take 
Capt. Porter upon his Parol, and conſider what he ſays 
upon his Word; and then I do appeal to every Gen- 
tleman here, Whether ever they did know that a Bill 
of Attainder proceeded againſt any Man upon bare 
Affirmation? No; in that Caſe you have turned it 
into an Impeachment, it the Thing looked probable, 
and then you had the Witneſs upon Oath, and the 


Ancient Method of Bills of Attainder uſe to be firſt 


by Impeachment of the Perſon, and then to turn it 
into a Bill of Attainder.. 333 

Then ſee what is it that is inſiſted on by the King's 
Counſel, and recited in the Bill, That there was a Bill 


of Indictment found by the Oaths of two Witneſſes, that is, 
Porter and Goodman: Under favour, I think they are 


not to be counted as Witneſſes in the point; and I 


offer this as a Reaſon ; I think, tis Natural Juſtice in 


all Courts of the World, That if a Man be Accuſed 
as a Malefactor, he ſhould have che liberty te Croſs- 
examine the Perſon that accuſes him. Now we very 
well know, that in Caſe of Bills of Indictment, when 
they are found by the Grand- Jury, they never admit 
the Priſoner to put Croſs. Queſtions, becauſe the Bill 
of Indictment is but the Accuſation, and if an Ac- 
cuſation be enough, -who can be Innocent? Why, 


then if ic be ſo, then this Oath that was given to the 
Grand-Jury, is not ſuch an Oath upon which you can 


* 
* 


put ſuch a value 


would Read, and conſider the validity of that. Good- 


man upon his Examination, was Sworn before a Juſtice | 
of Peace: Under favour, Goodman being now abſent, 
the Priſoner hath no Opporcunity. co Croſs examine 


2 : 


him; and I beſeech the Houſe to conſider the ill Con- 


F 


ſequences of it; any Miniſter of State may come and 
get an Examination before a Juſtice of Peace, or 
1 ns 8 Secretary 


Then, Sir, go to the paper of Gondmanx, which you 
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Secretary of State, and the Man is conveyed away. 


and a Bill of Attainder is clapped upon his back, and 
this ſhall be Read as Evidence againſt him. He is but 


half a Witneſs, and a Witneſs upon an Accuſation, 


not upon a Tryal. 


% 
* 


Then come to Sir Jobn Fenwick's particular Caſe. 


Sir Fohn Fenwick is Indicted, Iſſue is joyned, and he 


bath notice of his Tryal, and one of the Witneſſes 


goes away, no Man can tell upon what account 
he went; I may believe why, in my private Opi- 
nion, but that is not Judicial Knowledge: Then if 


that be ſo, was it ever known, that when any Man 
was Indicted, and Iſſue joyned, becauſe his Tryal was 
deferred, therefore à Bill of Attainder muſt be brought 


againſt him ? here are Plots againſt the Government, 
and it may be Forty may be taken up for it; and as 


to Twenty, there may be two Witneſſes, and the 


der again 


others may have the good luck to have but a ſingle 


Witneſs againſt them, will you have Acts of Attain- 
all the reſt? If this had been an Extra- 


ordinary Caſe, wherein. the Government had been 


principally concerned, it might have weighed with 


you; for no Man can ſhew me any Precedent of a 


Th, Bill of Attainder, but where there were open Acts of 


_ Hoſtilicy, or Men of great Relation and Power were 
concerned to Subvert the Government: But what is 
Sir John Femwick's Cale? He is in Cuſtody, and the 


Plot is Detected; if he was run away, you might ſtill 


ſuppoſe he was Plotting againſt the Government, be- 
cauſe he was fled from Juſtice. Gentlemen ſay the 
Government is concerned, fo it is in' every Felony 


and particular Treaſon, but muſt there therefore be 


a Bill of Attainder to puniſh it? When there is a Bill 
of Attainder, it muſt be from at immediate Danger 
chat threatens the Government Eſtabliſhed, that ſuch 
a2 Man is Attainted: But I. do not ſee that Sir Jobn 


Fenwick hath any of theſe. Circumſtances. All Men 


agree, That this is an Extraordinary way of Proceed- 


ing: Then the Queſtionis, Whether Sir Fobn Fervick's 
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| Caſe be Extraordinary? Or whether he be more than 


C5 


a Common Malefactor that is in a wicked Conſpiracy ? 
Ido not ſee that this Caſe of Sir Fobn Fenwick's is fo 


Extraordinary, that if he be not Hanged, the Go- 


vere” mA TEL oo | 
And, under Favour, a Precedent when tis once 
made, I know not what Time may produce from it: 


It may be after the Death of His Majeſty, that came 


to reſtore our Liberties, we may have wicked Mem- 


bers, and Members choſen as in H. 6. Time. It may 


be the Condition of every Subject of England. The 


Power of Parliament we mutt govern by Reafon and 


Common Juſtice ; and if there be not urgent Ne- 


ceſſity to uſe this Extraordinary Remedy, becauſe it 


may be dangerous to Poſterity, I am. againſt this 


Bill. ; 


Sir Tho. Littleton, The worthy Gentleman took No- 
tice,” That the Lancaſhire Plot, and ſome Words I uſed, 
were uſed only to inflame: I can't ſo. well gueſs at 
his Thoughts, but I have heard him ſeveral times 
bring his Wife and Children into his Speeches, to no 
e ee , 

Sir Francis Minnington. T have a Wife and Children, 


* 


ahd that Gentleman none; therefore I think I may 
make uſe of that Expreſſion. e 


ap 3 « - # 


Sir Edward Seymour. Mr. Speaker, I have attended 


your Debate with the beſt Attention I can; and I 


have heard a great many Arguments, and ſome very 


Wild ones too. I hope, how frightful ſoever Things 


have been opened, they will not lead your Under- 
ſtanding out of the Methods and Rules of Juſtice: 
will not take upon me to tell you, what is nothing 


to the Queſtion; as that Treaſon is a very great 


Crime, or that the Parliament hath an unbounded or 
unlimited Power, and are not tied to the Rules of 
Meſt minſter- Hall; Þ think that is no part of the Sub- 
ject Matter before Vobwuu. V 

That nothing bounds or can limit the Parliament, 


is what every body does admit; but ”cis the right 


Applica- 


os 
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Application of that Power which is now to be con- 
ſidered of: For you may Judge the Priſoner, and 

others will Judge you. The World will Judge you, 


if you do not apply that Power ari gt. 
For my part, I ſhall avoid, as much as can be, the 
laying of any Thing that hath been ſaid; and there - 
fore I hope you will believe that my Diſcourſe muſt 
be very ſhore: But that which does move me in this 
Queſtion, is in ſhort this, That I do not give my 
Judgment to Condemn any Man otherwiſe than the i 
Law directs how, and upon what Terms, I muſtgive NN 
it; if the Law hath ſaid, that Treaſon is not to be 
Treaſon, unleſ it be proved by two Witneſſes, I am £ 
never to give my Judgment in that Caſe, when there 
GERI SE: ˙ mhæl. . —— 
And this I take to be the ſtate of the Caſe, not to 
enter into Matters of Precedent of Attainders, for 
choſe, are only Inſtances of fo many Facts that ha re 
been done. And in all thoſe Inſtances that have been 
urged and quoted, When Times have been ſedate 
and quiet, marks have been put upon them, (as was 
hinted by a Gentleman that ſpake very ingenuouſly, 
upon this Subject at the beginning of this Beben 15 
ſay, marks have been put upon them) for you to avoid, 
but not to imitate. I take it, that the Law, hath: de- 
termined that there ſhall be two Witneſſes to the Proof 
of Treaſon, and there is no Treaſon that hath not 
two Witneſſes to it. There is hut one Attainder that 
we meet withal in Sacred Hiſtory, and that is the At- 
tainder of Naboth; he was Attainted, and we knozy,j 
what induced that Attainder; he had nothing to Ob- 
ject as to the Formality of the Proceedings againſt 
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him: And though Fezabel's Letter had depoſed the : 
Rulers - to deal by him as they did, yet there were 
two Witneſſes that did appear againſt him 
I take it, that two Wuneſles are; requiſite. for the ; 

Knowledge of the Truth, that you may make arighe | 
Judgment whether they ſwear right or no. I Will . 
give you but one imall Inſtance more; I muſt tell! 
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Witneſs and Circumſtantial Evidence, would have 


- 


made her Guilty. | 


F tf 


A Gentleman here ſays, tis Apecnpbe: But that 
which weighs with me, is, that there may be Incon- 


veniences on one fide, and there are no. Inconveni- 


ences on the other. I know not what may be the 


Conſequence of this Precedent, nor where it may 


bring you: I know the Conſequence if Sir Fobn 
| Fenwick be not Executed upon a Bill of Attainder; 


for no Body will believe there is a Neceflity for this 
Extraordinary. Remedy to be applied for an Offence 


a Year and half after twas committed, and when he 
| hath been Indicted and Arraigned for it, and they 
might have proceeded to his Tryal, and I know not 
whether tis his fault that they did not, for it was not 
in his Power to prevent it: And if you, upon every - 


Occaſion, come to ſupply the Defe&s of them that 
are remil in the Government, it will make them 
more GW he 


As to the Matter of Precedents, Why, it may fall | 
out that by this Precedent an Innocent Man may be 
puniſhed, and then we that make this Precedent, are 


Guilty of his Blood; and if he ſuffer never fo re- 
motely, it will be required of us, if it proceed from 
this Precedent. Now, if Sir John Fenwick be not 


Executed, unleſs in a Legal way, What is the Con- 
ſequence of that? Is it that Sir John Fenwick ſhall go 
unpuniſhed ? Though they are deprived of one Evi - 


dence that would make it Treaſon, he may be pu- 


niſhed for a Miſdemeanor, and Impriſoned for his 


Life; and J had much rather he did languiſh in that 


Condition, and I am ſure it is much ſafer for you, 
for no Inconveniency can ariſe that way; and I take 
ic, that when thoſe that are our Guides diſpute which 
is the way, we are to take that which is the ſafeſt. 
The Learned have diſputed, Whether this Matter, 
as now it is charged upon Sir John Fenwick, be Trea- 

fon ? I will not taks upon me to determine it, they 


84 differ 
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you Suſannah had been but in a bad Condition, if one 
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differ about it: and when they can't determine it, 
will you by a Queſtion determine it abſolutelj? 

Upon the whole, there hath been ſo much ſaid by 
the Counſel for the Priſoner, and ſo little ſaid by the 
Counſel againſt him, and fb few Arguments urged a- 


__- - gainſt him, that I muſt ſtill retain the Opinion I had, 


That there is not Evidence enough for you to pro- 
ceed upon this Bill of Attaider. 


Ar. Boſeawen. Sir, I deſire to give my Reaſons for 


my Opinion in this Matter. I have no Perſonal Diſ- 


guſt againſt Sir Fobn Fems je. The great Argument 


againſt this Bill is, That this is an Extraordinary Pro- 
ceeding, and therefore ſhould be againſt an Extraor- 

dinary Perſon; and in the next place, that it's againſt 
the Kules of Law. The Rule of the Law is, That 
there muſt be two living Witneſſes; and Gentlemen 
generally agree, That tis within the Law of Parlia- 
ment to Attaint Perſons hy Bill ef Attainder; but 
they ſay this Power hath been often miſapplyed, 
which I do eaſily believe, becauſe. ſome have been 
attainted, and have not been heard; and ſome have 
been in Tumultuous Times; but this Gentleman hath 
had a fair Tryal, and a Debate in this Houſe: But J 


would fain know, though they confeſs Bills of At- 
tainder may be, how it can poſſibly be, if the Law- 


yers at the Bar ſay true, That it mult be upon Oath, 
and you give ann 10% 1.6: lp Lb | 


i 


Some ſay, it may begin in the Houſe of Lords; 
under favour, I take it, That a Bill agairſt a Com- 
moner can't begin in the Houſe of Lords. And if 


you can't have Witneſſes upon Oath, you muſt have 


as much Evidence as the Nature of the Thing will 
afford; that is, you muſt have Witneſſes to convince 
your Conſciences in the Thing; for if all this great 


Aſſembly ate ſatisfied in their Conſciences, that he 
is Guilty of inviting an Army of Fench to come into 
| England, I am aſtoniſhed to think that you ſhould not 
paſs this Bill againſt him: I think, as to this Witneſs, 
Porter, they have not endeavoured to blemiſh him, 1 
% ũUò yyy we ne #5 os their 
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their Argument ſeems to run more upon Goodman's 
not being preſent; I would know if there are two 
Witneſſes, and I do not believe them in my Con. 
ſcience, whether J can paſs this Bill? But I appeal 
in this Caſe, res ipſa loquitur, the Thing is ſo plain. 
How many have been Attainted and ſuffered for the 
ſame Crime, that have acknowledged Sir Fabn Fu- 


* 


Brick to have been preſent. There were ſeveral Mem- 


bers of the Houſe ſent to Examine Sir Jobn Friend, 
and Sir William Perkins, in Neugate; and they were 
ſent with this Intimation, That the Houſe would In- 
terceed with the King for a Pardon for them, if they 
diſcovered the full of the Plot; (it Was not the Death 
of Sir William Perkins and Sir John Friend that was 
aimed at, but the Preſervation of the Publick) and 
when they were examined, they did acknowledge, 
that they were privy to the calling in of the Henab, 

and that Sir William Perkins was to have a Troop of 

Horſe, there was to be 2000 Horſe,” but he would not 

tedeem his own Life with the Blood of others. No W- 
Ido take it, that there is Evidence- againſt Sir Fohn 
Ferwick ſufficient in a Parliamentary way to Attaint 
him. The Gentleman ſays, the Conſequencè of 


4 


throwing out this Bill, would be nothing, and that 


Þ . 


Sir John Fenwick is a little Man; I agree he is, but 
tis the Conſequente of bringing in a ' French Army 
that is to be conſidered : Would you Pave the Way 

for them to come over, and make their Entrance eafie ? 
I hope the People of England are concerned in the 

Caſe, as well as their Wives and Children; if you 

let him go, what will be ſaid? T have not heard one 
ſay; that he believes he is not Guilty; there is none 
but-ehink him Guilty, and yet will you let him eſcape? 
What Encouragement will this be to your Enemies? 


He hath not denied the Matter himſelf. Nay, he 


Tryals. 


Ihath not brought one Gentleman to Vindicate him, 


that he is a Man of Behaviour, not to be believed to 
be Guilty of ſuch a Thing, which was done in other 


1 deſire 


| : 5 266 = : | 
I deſire you would conſider what the French Kin 
Gd of his ae King James. How could he thin 
to bring in Popery with a Proteſtant Army: 214 
ſiure the bringing in of a French; Army mult be fo; 
che Deſtruction of the People of Ea 3 and the Pro 
teſtant Religion, and will WIA: i Nongiten g0 
Wooden Shooes; tis the Example of this thing you 
are to conſider. It was ſaid at the Deſtruction of 
| Corthage, That the Commonwealth was always to be 
minded: I chink you ought always to be mindful for 
the Preſervation of - England; and I believe he is 
e y, and I am — for the Bill. 
II. Digby: I hall trouble you but with a Word o. 
5 two. Lf uppoſe as long as we Act by the known Rule 
of Juſtice, and the Laws of our Land, we ſhall not 
gvnheed to fear any Cenſure in our own Kingdom, or 
any where elſe; but tis a very uncertain thing for 
Gentlemen to be Judges in the. Caſe of Life and 
Death, without an) Rule to walk by; a great many 
ill not allow us any Rule at all: I always took our 
Kule to be the Law of the Land, and that even our 
ſelves are bound by the Laws our Anceſtors; have 
made, till we think gt to Repeal them; and I am 
confirmed in this Caſe by one N Argument 
from the Bill of Treaſon that paſſed laſt Sefliogs;- in 


5 which there is a Clauſe, That it ſhould not extend to 
_ Parliaments. The only Arguments for exer- 


_ Eifing of this Power, is the Extraordigary. Caf. of 
| this Gentleman. When a Gentleman ſpeaks of the 
Power of Parliament, I take it to be the juſt Power 

| of Parliament; 1 think a Man may ſay, a Parliament 

can't do what they can't juſtly do. But all Gentle. 
men allow that. this Power ought not to be: exerciſed 


| but in an Extraordinary Caſe, wherein the Govern 


ment is nearly concerned: I believe very fe. but 
think if it had not been for the Vindication of ſome 
particular Gentlemen, we never had had this Matter 

before Us 3. and on 1 wall leave. it to Gentlemen: to 
KEE e | OT 
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KirMconſider, if the Government can be in ſo ch dan- 
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Ian Mr. Brotherton. Mr. Speaker, I perceive the Queſtion 
e foMvticther this Bill ſhalt be Committed, ariſes very much 

ProMipon a Suppoſition that ſeems to be granted, That 
tere is no other Law to Try this Perſon by; and it 
hach been hinted, That before the Statute of Ed. 6. 
one Witneſs was ſufficient : Now, if I ſhew you that 
here is a Law in being, and hath continued for ſeveral 
Hundred Years, whereby a Man may be Tryed, and 
thar by one Witness, I think it is ſomething that hath 
cot been ſpoke to yet. „ 
dor Sir, 1 ground my Reaſon and Opinion upon the 
ules I Authority of the Law, and upon the Hiſtorians of all 
not Times Who agree in the thing, and come down to 
or Iny Lord Coke, which is Printed by Authority; and 
for Ide is expreſs, That where there is but one Witneſs. 
and Ihe Treats of what Witneſſes are neceſſary, and he 
any tels you two Witneſſes were required by the Com- 


our I Jury; but, ſays he, if there be hut one Witneſs in 
ave Cie of Treaſon, he ſhall be Tryed before the Con- 
am able and Marſhal. And in Treating, of the Statute 
ant Nef H. 8. which does appoint how Treaſon beyond Sea 
in hall be Tryed; fays he, that is only where there 
are only two Witneſſes; but if there is but one Wit- 
neſs, he ſha'l be Tryed before the Conftable and Mar- 
bal, becauſe, fays he, the Statute of H. 8. does not 

ake away that Tryal before the, Conſtabla and Mar- 
; and for that, Sir, there are ſeveral Precedents 
nt Iin this Caſe, of Perſons that have been Attainted by 
e- I Court-Marſhal: And if the Accuſer was vanquiſh+ 
xd ed, he was to ſuffer the ſame Judgment the Defen- 
n: cant was, if he was found Guilty. I am upon a 
ut NGentleman's Life, and never was ſo before, and de- 
je Wire to be never ſo again; there have been ſeveral. 
er MPrecedents, I fay, in this Caſe, and my Lord Coke is 
o erpreſs in the point; and I'defire. any Gentleman to 


„ lew me any Law that hath Repealed this. 


non Law for Treaſon, if the Perſon was Tryed by E 


= Marſhal. And ii n the Cafe of 


1 


mac ſeveral GE 5 the Com 
Try a Man by Jury, but he Pal be. T 
the Lord Conſtable anc al. Marſtal. a Fei 
tüte of Ed A Ia Man 751 Wounc ded in 995 0 8 Rig 
ery. and died in another, he cdu not be. Tryed. 
Iadictment. That Which I aim It, is to ſhew you 
that though the Common Law ſhoulc Id fail, vet 1 
need not come with 15 ill in this ale; If two. Ex 
ihnen beyond Sea fight, and one Kill the other, i 
Can't be Tryed. "the Common: Law: How the 
ſhall it be Tryed? It muſt. be 'Tryed. by the Coun 
e Fiber 


our is bore on; Wit 70 7 {Lo nay, 

or Appealed before the Lord Conſtable and Earl Mar: 

ral, 912 it hall be Tryed by Combar te e az 
yal Gore, are, ſeveral e A 9 


. 


_ — 1 was ae T7. een the 
Lord Morley and t Fo mw of Sly | IO et wee 
John Upron and Fob» Down, who fought: i in Smt, 


2H. Fobn Lord Talbot, Lieutenant of Feland, At. 
ES reſted the Earl of Ormond of Hi; gh Treaſon befor: 


the Earl of Bedford, Conſtable of England. And in 
the timé of King Charles the Firſt, inthe Year 15 
Donol Lord Rey Arreſted Ramſey of High Treat 
before the Earl of Lindſey, - made Lord Conſſable for 
that time. So that Sir Joby Fenwick may be Trycd 


zs others have been, without an Act of e 


As Mr: Paget. Sir, I attended to the Debate of this 


i randum, Day, and have not hitherto troubled you my. ſell 
16 Bro- becauſe I did pe. to. be —_ e 5500 «hy 
11. Debate. "p< £ 
Wa ] dn ee 
2 2 the great Noiſe 4 Houſe "WT wie th 22 fi th Argumen 
1 * ber with it. 2 
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I think the Subſtance of the Debate of this Day; 


hath been not ſo much to ſhew us by what Rule we 


are to go, as to ſhew us that we have no Rule to go 
by but our” Welle ene Sir, I never had the 


onour to ſit in Parſiament before this time, and 


therefore can't Quote Precedents of what hath: been 


done in former ParManienss;' others have taken a great 


deal of Pains to ſhew you, that it is in the Diſcre- 


on of Gentlemen, and they are only to be ſatisfied 


in their, Conſciences.; Lam not fond to hear my ſelf 
ſpeak, and therefore I hope 1 ſhall be favourably 
heard at this time; and I do think I have the more 


- 


t 


Reaſon to ſpeak at this time, from ſomething that 


fell from a very 253 775 Gentlemen at the Bar: 


If I do miſrepeat him, I hope he will excuſe me, for 
do not do it With an ill deſign; but I think his 
Words were to this effect, That he did not khow, 
but if it was known in the Country, that Gentlemen 


did give their Judgment againſt paſſing of this Bill, 


it might hinder their Election in future "Parliaments. : 


Sir, ſince- there ſeems to be ſo great ſtreſs upon our 


Determination in this Matter, I hope I may at this 


time ſhew you my Reaſons why I can't come up to 


agree in this Bill; and I ſhall ſubmit it to them, Whe- 


ther they will do me che Honour to chuſe me again. 
[ muſt confeſs, I do think this is as nice a Caſe as I 
can pretend to give my Opinion in; and as it is fo, 


I ſhall deſire the beſt aſſurance of the Truth of this 


this Bill. ::!!! ³ 
Sir, you have had before you one Evidence, I will 

admit him to be as muchas a, fingle Evidence can be. 

As to the Paper of Goodman's Examination, I have 


heard: that, and other Matters too, which I ſhall not 


tter, before I give my Opinion for the paſſing of 


peat: * But I do remember, that in the Debate of 
Yeſterday, it was not inſiſted on to be another Evi- 


dence; and if not fo, I ſhall only take the Mat- 


nl as depending before yon upon one Evidence 


74 
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Et paſting of it is ſo neceſſary for the Support of the 


are not tyed to have as much Evidence as Inferiour 


Sir, it is true, 1 believe this Houſe, as to its Leg 
Native Proceeding, is not tyed by the Methods o tt 
Inferiour Courts: But I hops I ſhall be excuſed, ii 
in the Methods of Proſecution and; Conviction o 
Wiſdom of the Parliament, I believe this Houſe can It 
take away any Perſons Life upon leſs Evidence tha 
Interieur Courts could do.  _ 
And Sir, I ſhall not enter into any very long 
Vindication of my felf, and my Zeal and Willing 
neſs to ſerve this Government, I never was employed 
in any other Government, add I think my Action bei 


* 
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have been ſuch, that no body can inſtance in any 
one Thing that bath looked otherwiſe and when Ie 
have faid this, I ſhall trouble you. no further about cee 
that: But there hath been fomuch Rrefs laid upon this" 
Bill, that whoſoever ſpeaks againſt it, ſeems to ſpeak 
againſt the Government; but becauſe. it is ſaid, che vit 


Government. And I was che more willing to offer 
you my Reaſons, becauſe, as the Nature of this De- 
bate has been, I can t ſatisſie my {elf where my Jude. 
ment and Opinion ſhall reſt: For if it be fo, that youſW-2! 


Courts, and, as they ſay, one Evidence is enough, Wl 
and my Judgment may be guided by Papers, then 
they, without any Evidence, may be enough to ſa- i '* 
tisſie: And if you take up with lefs Evidence than 
Inſeriour Courts, I don't know how little Evidence 
may take away a Man's Life. 
to the Priſoner, I know him not; but I thinł e 

this Bill is for all chat he hath to loſe, and is for all 
the beſt Engliſhman can loſe upon the like Occaſion. er 
Six, I ſhall be very tender in giving my Opinion for . 
the Bill, unleſs it was very clear to me that it was e 
Reaſonable. Truly I have heard very little of che 
whole Plot, or of this Matter that hath been _Exa- 
mined, or for which others have been Executed; my [© 
Life has been generally in the Country, and I have 
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with it: It is 


* 


ad fo required an extraordinary Proceeding. 
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Which I wonder at, ſince a great many have been 


ot had the Curioſity to buy the Tryals; and as this 
; the firſt Perſon that hath been brought hefore me; 
po give my Judgment on, I hope I may be excufed 
or raking this Liberty, upon ſuch Evidence as ap- 
ears before us, to tell you, I can't give my Confent 
d, omg = 1 
Sir Mil. Lowther. Sir, you have had a very long 
Debate in this Houſe, and long Diſcourſe from the 
har; and though the Counſel was directed that they © 
hould' not Diſpute the Privileges and Authority of 
hs Houſe, yet, as far as my Judgment carries me, 
heir whole Diſcourſe was againſt it: And moſt of 
te Gentlemen that have ſpoke againſt che Bill, it hath' 
been becauſe it hath not been adequate to the Pro- 
cedings of the Courts in Nefminfter - Hall, becauſe 
here hath been but one Witneſs. Sir, if there had 
been two Witneſſes, this Houſe had not been troubled _ 
a Caſe of a very extraordinay Nature, 


It hath been queſtioned by ſome Gentlemen, Whe- | 
ther one Witneſs be ſufficient in this Cafe, or no? 


onvicted upon his Evidence, and every one of them = | 
has confeſſed ,, which ſhews it to be a notorious | 


There is another Inference they draw from the 
proceedings here, becauſe a great many of thoſe Pre- 
dents of Attainders have been reverſed, and thoſe 
ith Notes of Ignominy. If they did conſider the 


imes they were made in, and the Times they were 


ererſed in, there might be a great deal of Cauſe ſor 
t: We find that it was contrary Factions that reverſed _ 
em, and that makes it never the worſe. And truly, 
Ir, I do not know hut where Circumftances are ſo 


. 


otorious, they are tantamoum to a ſecond Evidence, 
sI have heard in 7efminſier-Hall, and in Caſes of 
Life too. If a Man be murthered, and two in a 
Room, and one comes out with a bloody Sword, the 


w does pieſume that Man murthered him, though 


ther 


7 


chere is no particular de that he murthered hin 
but only this Circumſtance; and yet the Man's Lif 
is concerned in that Caſe. So that upon che whol: 
it appears to me that he is Guilty, and, 1 think, no 
ane can be plainer. 

- ere is another Circumſtance, That he Fled fo 
it; and that is a Preſumption of a Man's Guile: For 
a. Man loſes his Goods if he flies for Felony. 

Mr. Harley. It would be very unreaſonable 3015 im 

pertinent to trouble you long after ſuch a Debate; I 
| ſhall avoid Repetition of what hath. been ſuggeſted 
vou, much better from other Perſons than woul 
have been from me. 

I IT own'tis a Caſe of great Concern, 8 tis m 
Nlisfortune that I ſhould ever ſit upon a Thing of thi 

I Nature; 3 but I will diſcharge my, Conſcience always 

and give what Arguments occur to me, h/ J am 
again this Bill. 

Gentlemen have been pleaſed i in the; h 
to enter upon the Debate of your Power and ' Autho- 
rity, and have made that a part of their Argument; 
but 1 think with Submiſſion, we need not Diſpute 
that at all. It is admitted, that there have been Bil 
of Attainder paſſed formerly, and your . \uthority is 
not under Diſpute ; for the Legiſlative in Ml Nation: 
have a Power lodged in them, for the en of the 
„ 

But your proper Enquiry is, Whether this! is ſuch 
a Caſe as you ought to exerciſe this Extraordinary 
Power; Omne regnum ſub graviore regno : Though you 
have this abſolute Authority, yet tis to be executed 
by the Rules of Reaſon, and by the Rules (for ſuch 
there are) of Eternal Juſtice ; and I look upon his 
as one that is inviolable, That no Man can forfeit his 
Life, in ſuch a Caſe as this is, without two Witneſſes 
I muſt adhere to that; becauſe I have heard nothing 
in this Debate that can make me quit that Maxim: 
Oo tis N An, Ancient ard that I wil 
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| femoving 


1 removing 
Eamets to you. 


does not paſs, if you have not your | 
Blood, is he not under the Power of the Law ? Did | 


Thing 


1 ) 
g of it. 1 bar Pardon that I ſpeak with his 


Gentlemen hare been pleaſed to make ie pare of 
cheir Arguments, The g Danger the Government 


is in, if this Bill does not ſucceed. I will not uſe 


many Words, but I think that Argument ought not 
to be taken in the Groſs. Let it be examined; Whether 


this Argument, of the Hazard of the Government, 


is of equal Poize for you to break the Eternal Rules 
of Juſtice. I won't quote the Caſe at large, every 


Gentleman Cy it, (though there were wo Wit- 


neſſes in that Caſe to put an Innocent Perſon to Death) 
where it was urged, Tbe Romans will come and 
take our State a Nation. - But with how much 
Reaſon that was utged, every Body knows; and ho- 
far the Government is now in Danger, let us con- 
ſider. Is this Gentleman out of your Power? Is the 
Government in Danger of a Man that is your Priſo- 


ner ? Is he in openRebellion againſt you ? If this Law 
Hands in his 


not he tell you ſo himſelf ? 
Every Gentleman ought te have a Zeal for the 
Government, and I wiſh it was as viſible in every 
elſe ; but if that be ſo, give us leave alſo to 
ſpeak with Zeal for our Liberty, and Ancient Con- 
itution. The Argument is turned two ways; on 
one ſide you are told, That this probably may make 
him Confeſs ſomething ; and by others, He is to be 
yy an Era xample of Waaler, This is che firft 
Bill of this Nature; but the fame. Reaſon that 


Teads you to this, moſt lee you to all the reſt : The 


fame Reaſon tha for this Bill to make 
him Confeſs, wit ad 105 to bring in a Bill to make 
him a Eviderve. This every ody muſt allow to 
be the nſequenoe of it. | 
How does this Bill come before) ou? It evites bs. 5 
fore yon upon 4 Villainous, Scandalous Afperſion of 


dome 3 al, as dem or al, yer 1 


1 


FRET great Value for them, and L PIP make their 
| _ Caſe my own: But if they were the: neareſt Rela- 11 

tions I had, I would be againſt this Bill even upon 
2 Account 5 ang oe e one ene my RI me 
er 2010-16475 x YH + gi 


in one 8 (wx one e 4 then the. Attain- i 
ders were reverſed in another Reign. by another Fa- 
1 there is one occurs to my mind, which hath 8 
been touched at, and is at leaſt of particular Inſtru · 1. 
ction to me: There was a Caſe in Ed. 3d's Time; N ch 
A King had been Depoſed, and barbarouſly mur- 
thered: There was no. diſputed Title, but bis Son 
upon the Throne; the notority of Fact, and its hai- 
nouſneſs ſtirred up many Heats, which, brought in I ta 
an Attainder, and particularly of a very great Peer: A 
But four Vears after, a Bill was brought in againſt the te 
Earl of March; and one of the Articles againſt bim 
Was, That he had procured the Attainder of that 0 
Noble Lord, under Pretence of ſome Letter or Paper, 
that was ſigned by him; which, if/1 it Wass ſo, ſays the p 
Record, was no Evidence, 55 

1 lay this before Gentlemen, to. ſhew them how f. 
Things have turned, and Precedents that have been 2 
made very unanimouſly, but in bad Times have been 
turned to ſhed the beſt Blood in England: It grieves 
me to my Soul to hear of Mr. Corniſh, whoſe Attain- 
der you have reverſed, to hear that quoted as a Pre- 
cedent in this Houſe,z I is not whether two Witneſſes 
be the Rule of Heſtmunfter. Fall, tis oe Rule of right 
Reaſon ; and *tis a Maxim in y Wi Make what 
kau: you wall — ain wg Saw of 9 — Fold : Apd 
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not put a hard Conſtruction upon what I have ſaid, 


| have done it to diſcharge a good Conſcience. 
Mr. r e Sir, I am for the Commit- 
ment of this Bill, b 

Sir Fobn Fenwick is Guilty; and becauſe I think the 
Power of Parliaments may interpoſe in this Matter: 
And if they have ſuch a Power, I think they may 


juſtly exerciſe it in this Caſe. 


. 
* 


Parliament; and yet in their Arguments they tell us, 
we are not to proceed otherwiſe than according to 
the Forms of Inferiour Courts. And if the Parliament 


Gentlemen ſay, they will not Diſpute the Power of 


is not to proceed without two Witneſſes in the Caſe 


of Treaſon, give me leave to ſay, there is no manner 


of room left for a Bill of Attainder, unleſs you will 


take the Buſineſs of Inferiour Courts upon your ſelves : | 


And I am confident ſeveral Gentlemen, if there were 


two Witneſſes, would uſe it as an Argument, What 
have you to do with it, refer it to the ordinary Courts 


of Juſtice ;. And I am ſure that would be very reaſo- 


nable. . But I do think that Parliaments have this 


Power, and they have always uſed it; and J believe 


tis for the Advantage of your Conſtitution, The In- 
feriour Courts are to go by the Letter of the Law, 
and whoever can avoid that, is to eſcape Puniſhment _ 
there; but the Legiſlative: is not ta bs dallied with: 
And if the Offence be of that Nature, chat Inferiour 
Courts can't reach it, they can go beyond all Forms 
to preſerve, the Government. This they have done, 


and upon that Principle you fit here. Was it by the 


Forms of Common Juftice below, that you declared. 
7 Throne to be Vacant, and King William to be 


awful King? Is it upon the ordinary Rules of Meſt- 
minſter- Hall that his Title does depend? No; it de- 
lp upon this Maxim, That the Parliament of Exg- 


4. Government for the Preſervation of the Whole. And 


— 


\ . 


becauſe in my Conſcience I think 


and are entruſted for the Whole, and may Conſtitute 


upon the ſame right Principle that I gave my Vote to 
declare him Rightful and Lawful King, by the ſame 
Piinciple I declare his Enemies to be Traytors 
RT. I i 7B 
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Lou are told here, tis according to the Law of 
God and Nature, that there muſt be two Witneſſes 


in Caſes of Treaſon: I do not pretend much Skill in 


other Parts of the World, I think 'tis our particular 
Happineſs to have this way of Tryal; I think in ay 
other Part of the World, if he had dealt thus wit 
the Government, he would have had another man- 
ner of Proceeding againſt him, than to be Con- 
demned by King, Lords, and Commons: But that 
is your Conſtitution, but it does not hold in other 
Parts of the World. „„ We CE th 
Some Gentlemen lay the ſtreſs of. their Argument 
upon the ill : Conſequence it may have in another 
_ Reign; I would avoid ill Conſequtnces in another 
Reign as much as I could, but our immediate Care 
zs the preſerving of the preſent Conſtitution. 8 8 
But if Gentlemen are apprehenſive, that by ſuch 
an Example, if King James ſhould return, others may 
be puniſhed; if we may Judge what he would do, 
by what he hath done, he would go another way to 
Work: If he came to London, he would proceed as 
his Party did at Dublin, and Attaint all the Proteſtants 
in one Common Bill; that is the Precedent he hath 
ſet, and he will follow. And therefore in Order to 
prevent that, and in Order to puniſh our Enemies, 
and to preſerve the Conſtitution and Prerogative of 
Parliament in all Points; and becauſe I am convin- 
ced in my Conſcience, he is Guilty, I ſhall give my 
_ Eeoneurrence for Commitment of this Bill 
Col. Granville. Sir, I would nbt preſume to trouble 
you at this time of Night, was the Debate upon a 
leſs Subject than it is; but ſince you are going to pro- 
nounce Judgment in a Caſe of Life and Death, and 
We are told, this Houſe is above any Rule, and that 
we have no Precedent comes up to the Caſe in que- 
ſtion, but that every Gentleman is to find out private 
| Rules co walk by, 1 think it my Duty to declare by 
what Rule I ſhall eee my ſelf in this Matter; 
1 


Br I 


deal with Sit Jabs Fenwick to 
e 99 "Oli 


led a Tryal, but 
_ Submiffion, I do think we are a very unfit Court to 
determine this Matter. We fit in ſo many Capaci- 


7 7 5 * 
* 
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W 
Night, as I would have Mankind deal with me, if 1 
was in Sir John Fenwick's Place. Now, if I was In- 
dicted of Treafon, and not allowed any Tryal, nor 
the Benefit of making my Defence according to the 
known Laws of the Land, I ſhould think my Blood 

unjuſtly ſpilt, let me be never ſo guil xxx.. 
The Laws are fer up for the Defence of every Man, 
and when once we break through her, whareer our 


End may be at that time, and though it m 


manner ſeem juſtifiable, when it is to come at the 
Puniſhment of an Il Man; yet pray conſider, the 
beſt of Men may as eafily be reached by this Extra- 


ordinary manner of Proceeding, as the worſt of Men. 
And what makes me very cautious, is, that my Hands 


are guiltleſs of Blood yet, and I will take care how I 


begin to dip them in it. And that which will always 


make me cautious in any Caſe of this Nature, is, when 
I, read in the Hiſtory of the late Times, that when 
Once a Set of People had begun to dip their Hands 
in the Blood of my Lord Straffard, nothing would 
quiet them till they had ſtained their Hands with the. 
Royal Blood. The Laws are ſet up as a Common 
Fence between the King and People; and the King 
(as well as People) is always ſafeſt when the Laws 


are moſt ſtrictly obſerved. —_= 


I I ſhall not pretend to talk of your Power, which 
certainly hah no other Bounds but your Juſtice and 
Diſcretion; but I hope you will never exert the Ex- 

traordinary Power that is lodged in you, bur in ſuch 

| Caſes as will meet with Approbation abroad. Sir, I 


hear our pen upon this Bill of Attainder cal- 
cannot think it any; and, with 


ties, tis hard to diſtinguiſh in what Capacity we Act: 


Some of us are Witneſſes, ſome are Proſecutors, ſome 


others are accuſed; ?tis hard to be accuſed, and to be 
a Judge at the ſame time. I am ſure I am as much 
concerned as if I was accuſed my felf, being fo. 
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Evidence, by cramming a Bill of Attainder down 


T 


too, late to give you other Arguments, 


W > 1 g3 0, "$a 
Sir, it is 


and you have heard from other Gentlemen a great 
many better than I can give; but I think this Bill is 5 
Unjuſt in its Riſe, evil in the Progreſs of it, and dan- 


gerous in its Conſequence, and therefore J hope you 


fs ” 


Si H. Crofis. Sir, I did: not think to trouble you 


in this Debate, but only for the Arguments that 
have been uſed by ſome that ſpake lately, who ſeem 
to lay a great Load upon, Men, according as they 
give their Vote in this Matter, becauſe *cis in relation 
to the Blood, of a Man. I have conſidered the Point, 


, 


1 hope, with as much Caution as any Man within 
theſe Walls, and hope to act with as ſtrict a Conſci- 


ence as any Man whatſoever; and ſhall be very glad 


to be informed from thoſe Gentlemen, that have laid 


. the ſtreſs fo hard upon Religion, how they can ſhew 


me, 


[4 
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mes chat T do not 8 ftr icthyn as to all Points of Re · 


ligion, give my Vote for paſhng'of this Bill, as they 
would Excuſe themſelves from it. I muſt agree witch 
thoſe Gentlemen, that you are in no wile bound, or 


limited, to the Rules of Meſtninſter Hall 2 d:there-' : 
fore what was faid upon thatj-Irdid not think worth! 


taking notice of : But when we are told, We rare 
bound up by the Laws of Nature and Religion, ahd* 


the Law of God in this Matter, that touches me ſ 


nearly, that L muſt deſire thoſe Gentlemen to ſhewi 


me in Scripture the Law that they quote: i | 75: 03” 


If it be the Law of Nature,and:the Law of God, 
that every Man tliat dies muſt be. Convicted by two 


Witneſſes, as an Honourable Perſon obſerved, I won-+ 
der it is not obſerved by all Chriſtian Nations and 


. 
U 
* 


Governments, that they are not all governed by this 


Law; if there be any Direction from the Law of: 
God, that no Man is to die for Ereaſon;withobtewo® | 


Witneſſes, but he may ſuffer for Murther and Felony: 


with one Witneſs.” Now, I ſay, I muſt deſire che 


% 
+ 


Gentleman that afferts it, that he would pleaſe to- 


| ſhew me it in Scripture, and I will be entirely ef his! 
Opinion : But till I hear that very plainly proved, tis 


; 


not within my Reading nor Remembrance; and there. 


Vote for this Bill.. 


in this Matter, though you have ſaid Inferiour Courts 


ſhall not determine and give Judgment in ſuch a Caſe, 
yet I think, you are. not bound up ſo here: But if 
the Matter be proved to my Satisfaction, I may give 


- 


my Judgment according to the Evidence that come; 
before me without that Reſtriction. e 


TF 


fate I deſire it may have no weight. And now I am- 
up, I ſhall give you my Reaſons why I ſhall give my 1 

1 % 4% 16 % %%%/% 8»[jlsyßñß So RR. 
The Reaſon that Governs me, is the Preſervation | 
of the Government, and the Commonwealth under 
which 1 live; and which I think, I am, in the Station 
wherein I ſtand, bound to preſerve, by all the Rules 
of Juſtice imaginable. Now, if your Law hath 
bounded Inferiour Courts, but have not bounded you 
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But, Sir, chis ought not to be done, tis ſaid, but | 
| " UpomExtraordinary:Oceafions. You were told, fome t 
/ Time fince, of the Caſe of the: Duke of Monmouth; be ic 
put it Was ſaid, Thatheawas Atrainted becauſe he was FW. L 
in Arms, and could not be come at otherwiſe : But 
I-'think this is a* parallel Caſe to chat, if not much 
ſtronger; for here isa Perſon that hath been Accuſed, 
— Wy Proved to have been in Rebellion, and in 
Inxaſion upon you, and to ſubvert your: Government; 
and though he hath not been proved to have been in 
that ſingle Act of the Aſſaſſination, yet there is ſuch 
a Qorręſpondence between one and the other, that! 
do look upon him as æqually Guilty of both. There 
4 N fore this having been fo fully proved, and the Perſon 
tdttat ſtanids accuſed being out of the reach of the com - 
| mon:Courſt of the Lato; What Remedy have you, 
bdut toy to your Legiſtative Power, to Attaint him. | 
upon the Grounds and Allegations in your Bill? That I!. 
one Wires is withdrawn, 1 am very well ſatisfiect, fel 
Au I think we may preſume tis by his own, or his in 
Friends Encourageniene or Procurement. And Ido 
take this co be as reaſonable a Ground for your Bill, 
u any Thing in the other Caſe: And I Know ner: 
hat is an Extraordinary” Caſe, if this be not one. Is 
ie not an Exttaotdinary Caſe, for a Plot to be laid for 
the total Subverſion of this Conſtitution; and our Re- 
| | gion tor ever, and we can't come at it to puniſh it 
|, _ another way ? But it hath been ſaid, che Safety of the. 
| Governmenc does not depend upon him: If we ac-⸗ 


\ 


dit him, we are to acquit every one alike : I hope 
tte Government does n upon him alone; but 
i you cdcar him, there is the ſame Right to clear: any 
- _ Criminal whatſoever, and we may be anſwerable for 
any fucure Miſchief that happens to this Government. 
Sir, ſince I am brought upon giving my Judgment in 
this Matter, (though I come as unwilliogly as any 
body to it) I mult go according to my Conſcience 
and till I can fee ſome yhat of the Law of * | 
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1 ntuny; 1 EX Je 2 1 ow: 
the Authority of this Houſe is, tis What they. 
I so make it: But I am ſure they will ed is upon, 
| [ood Reaſon; but I think the Reon chiefly. given 
| by the Commitment of this Bill, leaves you a Li 
de to do what you pleaſe, and give no Reaſen a 
al; for it is . to ſay, I am convinced in my Con- 
ſeience this Man is Guilt 3 no matter upon what 
Proof, no matter whether any Proof or not, you may 
believe it from his Life and Converſation, and the 
Company he keeps, or from his Intereſt, and that 

may be Argumem enough to ſind a Man Guilty. But 
til Lknow a Reaſon better grounded than this, 1 n 
not he for the Commitment of this Bill. 9 

Sir Cbriſt. Muſgrave. I am ſure at ies of Night. .. T8 
I am, unfit co-ſpeak in ſo great a Matter; I muſt o 
ſeſs I ſhould not have craubled You, if ic had notboom: | 
in the Caſe of Blood. 

You have had a great Debate before you of abs: 

Power of Parliaments, and that hath heen 7 

argued 3 and I have not Learning enough to give you 

ny; Precedents that have not been already quoted: 4 
gut every body does agree in this, That what Power 1 
you havè of this kind, is not to be exerciſed hut upon MY 
Extraordinary Occaſions. Now, I would be glad to. 
know, What this Extraordinary: Occaſion i is? 

Every body allows, That Treaſon is the greateſt, 
Crime a Mar can be Guilty of; and the Charge of this 
Gentleman is High- Treaſon: But therefore, in this 
Caſe, muſt you exerciſe this Authority ? Pray where: 
in does this Cafe differ from' any other Caſe 4 High: 7% 
Treaſon, that any other Perſon: ma be Pratifing „ 
againſt the Government? All the Difference I can 
make of ir, conſiſts in two Points; the one is, That 
he hath Prevaricated with the Government; and the 


— That Gentleman lay he hath been a Means of 
I OE” | 


| &. Sir, I will allow you, that "ti 
a very great Crime 7H any one to aſperſe ſo Great 
Men as he hath done; but T would be glad to know, 
whether there being ſuch” an Ingredient, it be tuff 

cient to Artaint t him of of High Treaſon 1 cha 

Aecgunt. | 109501”; 

Then as to that of 4 Wieneſs being gone, 'Geiirle 
men have ſaid, They are apt to believe. and there i 
great Preſumption that he hath been the Occaſjori of 
this Goidman's being gong Is that an Ingredient 
ſufficient, though at preſent it hath not been proved 
to you? But if it had been proved; I ſhould not how. 
ever think that is Treaſon. Then if this be the only dif. 
ference between this Gentleman, and any other Per- 
ſon that jhall be pra to Subvèrt the Government, 
I would know, if there be but one Witneſs a ainſt 

any Man, for conſpiring againſt the King, if they 
may not have recourſe to this Precedent, to proceed 
againſt him by Bill of Attainder? For the Argument 


is, Whoſoever is endeavouring to Subvert the *Go- 


vernment, provided there be but one Witneſs, you 
are obliged, by vertue of your Legiſlative Power, to 


bring a Bill of Attainder againſf him. And what 


then? Of what uſe is the great Care and Wiſdom of 
your Anceſtors, and your ſelves too, that where a 


Crime is ſo great, and the r 10 Brea, there 


ſhould be two Witneſſes ?: 
I was mightily ſurprized to hear Gncdetieg tel 
you, That two Witneſſes is a Form in your Law, and 


aà Form in Inferiour Courts: I never could believe 


that was a Form; for according to your Law, no 


Man ſhall be declared Guilty of Treaſon, unleſs chere 
be two Witneſſes againſt him; ſo that it gives, in a 


manner, a Determimarion” to the Code? » that 1 take 
too he de Sa. rake 
A Gentleman told wo] That be was full fatiatied 


by the Proof, that this Gentleman is Guilty: But how iſ 


can a Man ſarisfi his | own Conſcience, to Condemn 
any 


al, in which Time at Eviderel} 


lenes my Man by a Law that is ſubſequent to the Fac?ꝰ 
For that is the Caſe; and pray fee the danger of Pre- 
cedents : It now will appear upon your Journal that 
ow, you have cauſed to be read, a Depoſition of a Per- 
Juſt. fon that was abſent; taken before a Juftice of Peace, 

that when the Perſon accuſed had no Opportunity to In- 
N eerrogate him, and likewiſe that you have Ee 4 
ride. Witneſs as to what a Man ſwore in the Tryal of ano- 
reid ther Man. All this will appear upon your Books. 
> offs And truly, I would be glad to know if another 

em Age may not be apt to think that you took theſe to 

oved make good the Defect of another Witneſs; and then 

.. I muſt Appeal to you, if you have not admitted of | 
dif. a Teſtimony, which by no Law is admitted. | 
Per- They ſay, you are not tyed to the Rules of Webs 
ent, min/ter- Hall, nor their Forms: Is there any Law in 
rink} being. that ſays, a Judge may hear a Witneſs as to 
hey what was Sworn upon the Tryal of another Perſon. 
ed to Coridemn him that was not Party to that Tryal ? 
ien If there be no ſuch Law, then the Rule is founded 
Go. upon Juſtice and Cominon Right, that nothing ſþall 
you by brought againſt a Man when a Man was not a 
to Party when the Oath was _—y ** he had no C op 
hat portuniey ro Examine him. 
1of I thought ic my Duty co tell you, That when:ydb 
a have made this Precedent, if any Perſon ſhall: be Ac- 

ere cuſed of Treaſon but by one Witnef, then n Be 
wx. he lame Reaſon to proceed thus againſt him. 5 


tel Then (being a little before Eleven a Clock at 
nd Night) the Queſtion was put, Inet her the Bill 
Ve SER "ſhould be Committed! 2 And the Houſe Fe 
no! wh... es 182. Noe 128. | 


ere So it paſſed in the Affirmative!” and the Bill was | 
4 Commis to g Committee of the whole Houle. * 


e Veneris 20 FN Albeumdeia 1696: 
ed! 9 Houſe Reſolved into a Committee of the W 
wi Houſe upon the ſaid Bill, and ſeveral Words being 


In offered as an Amendment to the ſaid Bill, to * 
| ir. 


Sir Jobs | Rewwick's being Guilty ; at laſt the Word 
that were Agreed on, were theſe, (Of which: Treaſon, 
' the ſaid Sir John Fenwick i: Gailiy:) It was alfolfl 

Propoſed to the Conſideration of the ſaid. Committee 
Whether the Lords Spiritual ſhould ſtand in the En- 
acting Part? But upon looking into ſeveral Acts of 

Attainder, it appeared they were mentioned in al 
df them, in the Enacting part, and ſo. the Com 

mittes was ſatisfied in that Point; and they were 

| left ta ſtand in the Bill by general Conſent, and 
the Bill was Ordered to be Reported to the Houſe; 
and afterwards upon the Report, the Houſe agreed 
wich the Committee in the aforeſaid Amendment 
— — Words. Importing Sir Jobn Fenwick's being 


Mercurii 25 die Nowembris, 1696. 
The ſaid Bill againſt Sir Jobn Fenwick was Read 
© [rs e ee pint nite ti 
A. Mathuen. Mr, Speaker, I have not troubled 
you in any of thoſe long Debates you have had 
upon this Occaſion, and do it unwillingly now; but 
: wo think a7 Man's rs in a Cale Aae . 
Importance, freely to own his Opinion, and give hu 
— — . oh ö * Big 
| The part of the Debate hath run upon two 
Things on the one ſide, the Inconveniency of Bill 
of Attainder, or at leaſt the having them too frequent 
On the other ſide, That it is neceſſary to have theq G 
ſometimes, that no Perfons might think they were ou s 
of reach, if they could evade the Laws that were 
made to Puniſh ordinary Offenders © _ 
II think, both: theſe Points too general, and that thi 
Bll, as every other, ought to have its Fate upon the 
7 particular Circumſtances of the Caſe before you; and 
whoever gives his Affirmative to this Bill, ought to bl 
F -*eonvinced, chat Sir Jobs Feewick is Guilty of High 
. Treaſon; and alſo, that there are Extraordinar) 
VXeaſons why the Nation does Proſecute vn in ſo 
; 7; | 5 ExXtraof 
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Word Extraordinary a dann: and 16 think neither of 
reaſon teſe is ſufficient alone. 
s alſo If between the Indictment and Arie 3 
nine] Tryal, Goodmen ſhould have died, and there had 22 
En. I o other Reaſon for Attainting Sir Fobn Rerwick, hut 
&s off only the want of his Evidence, I thould not have 
in al thought it a ſufficient Reaſon, though we ſhould have 
Com bad an Opportunity of being informed of his parti - 
Tl cular Evidence, and believed him Guilty; and if Sir 
Fobn Fenwick does not appear Guilty, I do not think 
any Reaſon of State can juſtifie ehis Bill, though he 
hath Prevaricated, and behaved himſelf to the difla- 
isfa&tion of every body therefore, 1 think, thers 
muſt be both theſe. : | 
You have heard the: Evidence, I ſhall not repeat it, 
but rather come to thoſe things that diſtinguiſh Sir 
John Fenwicks Cafe ; only thus, you have received 
the Evidence againſt Sir Joby Fenwick, and given him 
Liberty to make his Defence, and have fully heard 
him, which I think hath altered the Reaſon of a 
great many Precedents cited from my Lord Coke, and 
other Authors. 
i That which Diſtinguiſhes this Cafe, is the great 
Danger the Nation was in from this Conſpiracy, and 
the Senſe the Nation hath had of it; and 1 find, by 
the general Opinion of all Cn this gy" is not 
thought yet at an end. ? 
There ſeems likewiſe to be an Opinion as general, 
That Sir Fobn Femwick could have contributed to your 
Safety by a Diſcovery. | 
The next Circumſtance, is, char Sir Jobe Renwick 5 
nowing this, and the Expectation the Nation had 
om him, that he could have contributed to your 
Safety, hath made uſe of that to put off his Tryal; 
and at laſt, has made ſuch a Paper as does thew an 
Inclination to do vou all the Prejudice he can, and 
tended to the Creating of New Dangers, and by this 
means Sir Fob Fenwick, apainft whom there was two 


Witneſſes when he was Indited, bath delayed his 
Tryal, 


EY 


5+ 


” ST 
Tryal, ſo that now there is but one; and there is 2 
violent Prefumption, that this Perſon is withdrawn put 
by the Practice of Sir Fohn Fenwick's Friends. 
I There remains vet with me, as great a Conſidera- 
tion as any of theſe, The Publick Reſentment of the 
Nation for ſuch his Behaviour, is the only means his 
Practice has left you to prevent the Danger that yet 
remains; and it ſeems neceſſary for your Safety, to 
come the next heſt way to what he could have done 
for you by his Diſcovery. | F 


— 


Againſt the Evidence that hath. been given, there Nba 
have been great Doubts raiſed, not ſo much whether tur 
it be ſuch Evidence as ought to incline us to believe Ete 
him Guilty: But whether it be ſuch as you ſhould Itte 
hear in the Capacity you are in; and whether after . 
it is found ſuch as it is, that is to ſay, not ſuch as would I. 
Convict him upon another Tryal, Whether you £'s 
ought to Credit it, and that it ſhould influence you to be 
give your Vote for this Bill of Attainder? This is a le. 
Doubt that I find weighs generally with them that the 
differ from me in Opinion about this Bill; and there- 0 
fore I defire leave to ſpeak to that Particular. | 
-?Tis faid, That you are Trying of Sir Jobn Fen- lo 
wick, that you are Judges; and that you are both £5 
Judges and Jury, and that you are obliged to Pro- £48 
ceed according to the ſame Rules, though not the m 
1 of Meſt minſter- Hall; Secundum allegata & e 
robata. B;... > oo i TY 
. the State of the Matter, as it appears to me, | 
is, That you are here in your Legiſlative Power, I © 
making a New Law, for the Attainting of Sir ohn I 
Fenwick, and for Exempting his particular Caſe from I 
being Tryed in thoſe Courts of Judicature, and by ol 
thoſe Rules which you have appointed for the Tryal “ 


_ of other Cauſes, and Trying of it your ſelves, (if you 


| will, uſe-char word, .chough improperly) in whic n 
Caſe. the Methods differ from What the Laws made || © 


by your ſelves. require ih other Caſes 3 for this- is never I. 
to be a Law for any other. 


* 


— 


Methinks this being the State of the Caſe, it quite 
puts us out of the Methods of Tryals, and all the 


ij 4 


Laws. that are for limiting Rules for Evidence at 


Irryals in Hef minſter. Hall, and other Judicatures : - 


For. it mut be agreed, the ſame Rule of Evidence 
muſt. be obſgrved in another Place, as well as Weft- 
ninfter- Hall. I mean in Impeachments, and it has al- 
en, nets hone te 
| The Notion of two Witneſſes being neceſſary, has 
ſo much gained upon ſome Gentlemen, that we have 
tad it laid, That this is required by the Law of Na- 
ture, the Univerſal Law of Nations, Nay, by the 
Eternal Law of God. And I think, if it was fo, 
there would be no doubt but it would oblige us. 
And therefore to go to the bottom of the Matter: 
That any Man deſerves to be puniſhed, is becauſe he 
is Criminal. That this or that Man deſerves it, is 
becauſe he is Guilty of a Crime, let his Crime be made 
evident any way whatſoever ; for whatſoever. makes 
the Truth evident, is, and is accounted in all Laws 


& 


to be Evidence. C 
Now the Rules for Examining whether any Per- 
ſon is Guilty or not, and the Evidence that is allowed 
25 ſufficient is different in all Nations, no two Nations 
agree in the fame Evidence for the Tryal of Cri- 
minals, nor in the Manner of giving the Evidence 
e , 5 ont oe es 

Your Tryals differ from all other Nations, not 
only that you are Tryed by a Jury, which is-parti- 
cular to you, but that the Witneſſes are to be produ- 
ded Face to Face before the Offender ; and you have 
made Laws that there ſhall be two Witnefſes in Caſes 


of High Treaſon, and herein you are the Envy of all 


* 


other. Na, oo. 5o4 KT ers” 
Sir, the Evidence that is to be given againſt Cri- 
minals, differs in the ſame Nation when the Offence 


differs; there is a differencę between the Evidence 


that will Convict a Man gf Felony, and the Evidence 
chat is to Convict a Man of Treaſon; and the . 


*w# * 3.5 


. 5 
= 6 Crit a r ney ER Hath bee 


4 ent in che ame Nation at different times. N. 
out, by the Common Law of England, that Evi 
dene, was ſufficient to Convict a Man of any Crime 


_ Which was ſufficient to make the Jury believe t 


Perfon' Guilty. Thus before the South of Edw. 6 
1 Man might be convicted of Treaſon by one Wit 
neſs, though that Statute was made upon great * 
Icom, and appears to be for the Publick Good, by th 
| Far oof Acad it hath received; but 1 Jon 
think in your Proceedings here, you are bound by 


| 5 But, Sir, i it is faid, Shall we that are the Supren 
| Authority ( we zre part of it) go upon leſi ESN 
dente to Tatisfc our ſelves of Sir Gs Nicks Guilt 
than other Courts ? And ſhall we reſort to this Ex 
1 nn] Way in this Cafe ? 
f it 1 ſhake the Manner of T pal be 
tow, I 7 ould be very unwillin _ do it; but I dc 
take it clearly, that it cannot make the leaſt alteration 
in the Proceedings of any Court, but on the con. 
| wary, I think there is no ſtronget Argument for your 
reſorting to this Extraordinary Way, than that of the 
Care and Caution with which your Law hath provided 
for the Defence of the Innocents For if we conſider 
all thoſe Laws that have been made for that purpoſe, 
tis plain ic muſt have been in the view of our Ance- 
ſtors, that many Criminals might by this means eſcape. 
Your Laws are made for your Ordinary Tryals, and 
for thoſe things that happen uſually, and there is no Go 
vernment we know in the World where there is nct 


teſort to ee, e Power in Cafes that require it; 


your Government indeed hath this 1 mon 
4. You can 11 25 Rules which others can or in 

pery wiſe Government (as was obſerved by a Perſon 
T 585 was in his Houſe the laſt time this was Debated) 


all che ways of puniſhing Crimes of this Nature, are : 
Extraordinary. Perſons are condemned there, not.onlyf | 


88 esd, but they are vondemned before. they 0 | 
4 | al. 
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a Man that had deſerved this Extraordinary 


| believe: terien wilt 40 1 end they” ene 


8 
actullth and thar 10 ra pres meat 


there, iwhich 


will not be endured herei: And yet that Government 


hath continued fo many . = Jears, and no 


endeavours have been to aber it, though ſo many 


e thil Noble Families have ſuffered by it, becabſe: ee 


convinced as to their Conſtitution tis 
The next Argument is from the Precedent You ars are 
about to make, and you have been told, 
the other Precedents have been, what 1 OE, 
will be a Precedent for you and. your 
whilft that Argument is uſed only ro make 8 
and to make you conſider Well, whether it is accord- 
ing to the Duty to your Country to paſs this Bill 
(which no doubt is the only n before you) 
tis a good Argument. ox 
Sir, if this 9 ſhall appear o poſterity to 
he! a Precedent of an Innocent Man, or a * 
hoſe Guilt did 


whoſe Guilt was, doubted of, or one w 
plainly not appear, and this Bill ſhould be carried by 


a prevailing Party, I do agree it was a very ill Pre- 


cedent: But if the Caſe be, that this Precedent will 


appear to Poſterity upon che Truth of the Thing, to 


be a Precedent made of a Man notoriouſly Guilty, of | 
way of 


Proceeding, and this general Reſentment of the Na- 
tion, and that could have hindered this Man 
from the Common Juhice of the Nation, but his ha- 


viey endeavored to Gude it in this Matter, and if 


'that you would not be put off ſo, but that 


L bur Indignation made an Example of this Man, : 


ſhall 'nor/be/{orry it ſhould appear to Poſterity, but - wt 5 


you for it. 
Sir, I de br fer my own particular, while 1. am 


Innocent; 1 ſhould not think my Life in danger to 
be judged | by 400 An ova 9. xa and the Peerage 


of England win 
; . 1 cart be of n That the Government 


; and when T re- 


eee eee LY Parliament to have paſſecl a 
"WT Bill 


2 * 1 
— 


A 


a great y 
this Bill, for fear of making an ill Precedent yet 
thoſe Gentlemen do believe in their own! private Con- 


they have ſaid they would not ſpeak againſt the Power 
of Parliaments, yet the greateſt part of their Argu- 
ments have touched upon your Method of Proceed- 
ings; and to ſhew you how they interſere with the 
Rules of Heſtminſter Hall, ſo great is the force; of Cu- 
tom and Education; but I acknowledge ſome have 
brought us Arguments quite of another ſtrain... 

I take the Puniſſiment of Offenders to be one of 
the neceſſary. Supports of all Governments, and all 


* 4 - _*. _ .Sogeties 
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Sockedtes of Men i laid down to illenGhe Gene 5 


Rules, by which they judge whether Perſons aceuſed, 


are Innocent or Guilty ; therefore in a Matter of this 


Extraordinary Importance, it is * to act og 
_ what Rules we have to go by. Ho 


It is the Cuſtom and Law of our Nation to 5H | 
two poſitive Witneſſes to prove Treaſon, and thiough 
I chink without the utm neceflity ic is not prudent 
to deviate from that Rule, yet I will not Argue from 
thence that we are tied up to it; no, it is moſt cer» 


tain on the other hand, that the Legiſlative Authority, 
which hath Power, if they think good; to. Abrogate 


all Laws now in being, cannot be tied up to any Rules 
of Humane preſcription. Bat, Sir, there are the 


Eternal Rules of Equity, 7 and Right Rea- 


ſon, and Conſcience ; and theſe I think are unalter- 
able, and never to de ſwerved from ; and' therefore I 


jor rake the Libe o Afi to ſee how far agreeable our Pro- 


gs are to t 


or Flock upon it as a Fundamental Breach of thels 


Rules, for an Accuſation to be given in againſt a Man 
15 behind his back, by he knows hot whom, or by an 
with whom he j 15 not confronted _ E Face to 


Face. | 
I am one of thoſe: that look upon Sit Fobn Fenwick = 


to be Guilty, and there is a-Provf-of it by one Wit - 
neſs 3 and to this you have added an Indictment that 
is proved. Now, I maſt needs own, that I think tha 

to be 10 far from giving any Credit or Strength to tie 
Evidence, that in iny Opi 
attends i it, makes the Scales lighter than they were'be. 

fore. For if any 

Mans back, may be uſed as part of Evidence, I do 
by parallel Reaſon Argue, that the like may make up 
the whole, at one time or other; and then the Inſor- 


nion the Injuſtice which 


Bill or Writing worn behind a 


8 4 


mation of any two proſſigate Knaves before a Seere- 

tary of State, or a. Fuſtice of Peace, ſhall be faffici-. 
ent, without any Livi eee 9 ae: a "A . 
. hazard of His L Th 


5 - 
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Then, Sir, 1 am nos at all convinced of the: Ne- ; 
ceſſiry of this J muſt confeſs that thoſe | 


that brought this Matter before us, are much wiſer 
than I, and therefore I. will not Examine what Rea- 
ſon they had to do it : But it is ſo little agreeable to 
me, I wiſh it had not come here. But is it to he ſup- 
led, that your: Government is in hazard by: 
WW that is faſt in Newgate ? Can any Man think chat 
Sir Fobn Fenwick can do any thing in his Condition 
to hazard it? Can yon expect that a Man that hath 
been ſix Months in Priſon, and ho body came at him, 
that he may, e ſuch a Diſcovery. as may be worth 
your while? ut ſuppoſe you had a. 3 on Inven- 
tion and Practice, what a Spur do you put tg it? 
May not a Man of Parts, when he. —＋ no other 
way to ſare himſelf, may not he form ſuch a Plot, 
' as" (ſhould it gain belief) wat cans make the oo _ 
jets in England tremble ?. ? 
Tis not ir Fe Fenwick's Life. which I Ar; 
I do not think it of ſo great Value; to deſerve lo 
2 and ſolemn a Debate in this Houſe, nor the Toa 
lation of ſo great an Aſſembi aſter this manner. But 3 
| Ido ſay. if this Method of Proceeding be warranred 7 
£ an Engliſh Parliament, there is an end to che De · 5 
fende of any Man living, be he never ſo Innocent. 
Sir, I remember I heard it mentioned on the other 
fide of the way by an HonourablePerſon, who never 
lets any N want its weight; That King Fame: 
Altainted a great Number of Perſons in a Catalogue, 
in a Lump Sir, I am not afraid of: what Arbitrary | 
' Princes dd, nor am iriſh Parliament; hut I am afraid 
of what ſhall be done here: I am concerned ſor the 
Henour of your Proceedingi, that it may be 2 Pre- 
cndent to à future Purliament in an ill Reiga, to do 
that which Lam ſatisfied: you world not do T had 
ſome other Thouglits, > which; cannot irecollet; 
thou gk cheſs:Reafons n to convince me.. 
Folz, the Speer i dn. Sir, the Woch Gen- B 
| lean that ſpake firſt Ow [chis Deb ate, . 
＋ 
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oughe to give the Reaſons. of, his Opinion; and in 
BEAN the Reaſons, of my n I do folem nl 


A my Oath, and of a Jury 5 
do, Wonty Gendeman la, laid, That if chend ee could 
any danger from this Precede nt, that an Inn 
Man might loſe his Life, he — <1 not be ſor it; I 


1 


molt any Inftances of any Innocent M 15 that have 
thet Lives, but what has proceeded from P 
pts that have began upon Guilty Men. 


on L am againſt this Bill, is, becauſe it does not ap- 


pear to me from the Evidence (way DAP "I 55 
is Guilty. f 


1 der, if it has been thought unreaſonable that Men 
ſhould be convicted upon ſuch Evidence, Why now 
it ſhould be ſaid to be neceſlary ? I think a Saying of 
| my Lord Scrofferd upon his Tryal very applicable to 

this Caſe ; . It a Pilot was to direct a Ship in a dange- 


Now, comparing our Government to the Sea, there 
have been many Rocks ang Sands, and many Men 


have loſt their Lives by t them, but the Treaſon Bill | 


ems to be ſet as a Buoy to avoid that Miſchief. for 


future. Now, if we ſplit upon theſe Roel, L 


- hall think we are but ill Pilots. 
_ Upon a former Debate we were told, We are not 


= up to the Rules of Weſtminſer- Hall, and it was 
coin Fo e a Man in giving | Ls Vote for this 


93 = Bill, 


ke id, That he 125 a, this are, every one 


{ 1 do- it with the (|: lame Singerity a8 e + 


defice that he would 3 kw ore there be al- 
neee · 
he me 
Gentleman told you, That if we did not believe 


ir John Fenwick to be Guilty, no other Conſideration 
ak to move us to be for this Bill, Now the Rea- 


the Yar that Sir Tobn Fenwic 
thi k that, which is not Legal Evidence, is no Evi- 
| gence 5 20 I. do chink, That all the Lawyers that 


2 ke in this Matter, have allowed it to be no 
ht And I deſirs Gentlemen will con- 


2 Sea, and there was no Buoy to Direct his Courle, 
54 then ſplit his Sbip, he was Exculable ; but if 
re was a Buoy up, then he was Accountable for it. 


. * 
5 1 we” * 


„ -:; 
Du, That be was fatisfied in his own private 
meh 'thar Sir Fobn Femwick was Guilty: ee th n 
ſequence of that, I do er th in my own rivite 


is Guilty, but in Things: Tak 
& I do this, I have 80 my ſelf miſtaken. 


2 a Ju juy acts according to Legal Fyidence , thats 


they have ho Reaſon to miſtruſt; they are in no man- 
ner of hlame: And if this Gentleman ſhould prove 
Innocent, when you have taken away his Life, and 
his Eſtate, and ruined his Family, all that you have 
to a for 1 it is, That you have acted according to the 
| beſt of your own Underſtandings, guided by your - 
own private Opinion. b 


Were this the Cafe-of Sir Jobo Fenwick on EY 


; | I not to give my Vote; I reckon him ſo d picable 


And becatiſe I believe him to be a Traytor, 95 1 
4 think the worſe of him for the Part he hath acted 


ſince he was in Cuſtody, I ſhould not concern my 
ſelf about it. But When I ſpeak againſt this Bill, 
ſpeak on the behalf of all thoſe that may ro 


4 _ friffer by ſuch a Precedent as this... Thoſe Precedents 
that have been urged, don't come near this Point. 


And though the | tr vg of the Parliament is above- 
that of ore; Courts, yet there hath been no Pre- 
cedent that comes u up to this, That we ſhould paſs a 


give Evidence, or there is no Evidence againſt him, 
If Sir Fobn Fenwick be to be Hanged, becauſe there 
is but one Evidence againſt him, any Man in the 


2 pends upon ie, Whether this Houſe do like him or nor. 
: Conſider what Opinion you your ſelves have of the 
Judgment of Parliament ini Caſes f Election; I think/ 
fi this Bill does Pass, every. Man's Life willhe as pre. 0 

1 - carious az his Election. HE 
We have been told, how much Dane r the 3 


pernment will be i in, if this Bill does not Paſs : I hare : 


a5 much Zeal for his Goyernmert as N Man 1 


Opinion as much as any that Sir John Ferwick' 
on Fe e believed * 


Bill to Attaint Sir Fob Fenwick, becauſe” he will not 


World may ; and then I think every Man's Life de- 


. W 


 aikths Gorerniant is 8 it in, That * 
that you think a Traytor ſnhquld lire. And 1, do think. 
the Government is no more concerned. in R- 
than in the Living of any Tacobiie in England. = Bur, 
on the other hand, I think the Lives and Liberties of 
the Subjects of England ate concerned, and, by this 
Bill, you, will make all a Lives and e 
carious. Wir CL LAS 
I am not ſor beinoing the rt Sir 5 
* upon me, or my Poſterity; nor can I give m 
conſent to a Becedent eee be Hangrawithe. 
out Evidence. TY | Mica t 
- Lord Carte, T be Worthy Member that ſpake-laft but 
one told you, that he * the Life of, Sir \ Joby 
Fenwick, Was not worth the Conſideration: of this kt 
ſembly ; I do differ from him in that. If the-Sgrip-+ 
ture tells us, That, the moſt inſignificant Oreatürę does 
not fall without God Almighty's. . Conſiderayon, - I 
think the Life of a Sende be thought worth 
aur. 1. 955 9 
The Worthy. Gentleman that ſpake laſt Abe: 
That he did believe in his Conſcience Sir Jobs 
wick to be Guilty: :: But becauſe he hath found h ni 
_ - Miſtaken formerly, when he believed Things 1 5 
ſame appeating Certainty, therefore he may bg 
ſttaken now, I hope Gentlemen will not — 
Argument upon our Judgments, from precedents that | 
as only: Miſtakes; 1 do agree, That any Man may 
bs miſtaken in a Thin nich at that Time he — 4 
_ humſelf moſt certain . but till that Miſtake appears, 
it ought, not to make him doubt of any Thing 


chat he does clearly and diſtinctiy perceive :. f other. 


„there is an — of all Religion and Law; and. 
3 the Foundation of the moſt certain Bligh A: 


can; entertain. . | \ 
As it appears to me, ſome 8 seem to jay 


| | a Fr reater: ſtreſs on ſome Things than they. deſerve, 
are 


not pleaſed to anſwer ſome Arguments; and, 


0 5 therefore 1 deſire W to N to two or three We | 


Law 15 


nene ching gt u Aebi 
Aa ute it Peaks it felf; not of the different 
ration of dur Proceedings, and that of In. 


| 56 
E 1 


Perser Courts, thar ſeems to bes reed : But I ſhall 


4598 70 ſeif partichlarly to men Alone Things 


upon Sr. Fobn Fenwiels:' Cafe,” an in that take care, 


as hears Tican, net tel trouble youwith/ahy Thing 


I have ſaid upon this Spby ect, » In 


wh Ko but obſerwe That every Gentleman that 
1 wok this Bug gins with an Introduction 


to the Pint, >Wes Sir Fobn Fenwick's Caſe ; 


ful ' of England, hüt alle for che brin ing in a 
Vranneal and Foreign Power upon vou. 
J one Gone ation I: did not mention chen, becauſe: 
_EtldMight;what-1 aid" carried ſo great Weight, it 


needed it not ; I do ſay, not only as a Chriſtian, as 


am in 
ae 


e, and 45 4 Subject of chis Covernmen 
Mee he Rien committed æ Crime of 1 
; But 1 will ſay, as a Ma of Honour, 


5 — aRed cohetary to the Rules of Honour 5 
Ttfink Sir Thu Fenwick had made a much better Fi- 


5 gere Ache Had appeared in Arms in Handers, where 
be might have Charged this Prince at the Head of hid 


Trocpꝭg than baſel h to "have contriyed bis Death in- 
this Hranner. , 12 4 8 . EY 4141-6" 0 e * | 


Sir Thare only: One Thing more-thatiT defines! 


ſbeaft to (for whit IA, is more forimy own Inſbi- 
jation chan eee Man's Opinion further 
han he 7 with it: 1 ſay) moſt Gentlemen have 


like wife owned,” That if Fre y thouphethis:an. _ 5 


ordinary Caſe, they would be for this Bill. Ide 

2 it appears to me, Ido think, if ever there'was an 

. Extraordinary Caſe? this is one; Ant wo 5 — 
v t Was in Banger, this is, © 


n | yourRelolatipn ro Day. 5 als {dec ta 8 


been 


heves him Colihinal, which does ſome what 
_=_ me ; I hope they will Explain themſelves a 


en the Iden in 4 foimer Beate to obſerve,” 
Har e was not onſy Conſpiracy" againſt the Law- | 


ut there 


2 been laid upon this TR. ned: That wick 
in Hold: I take that to be nothing ; for they I E 


"£4 297 ** 
Sir Joby 


Combination together ſtilt; Fis by Rewards ; 
Puniſhments that all Governmens.. are ſupponed. 


Robberies, that were fo common in Hance, that yo 
could not walk after it was dark. by; Paniſhments 5 


they have brought it to that, That you may ride 
from one end of it to another, with. a Purſe 
in your hand. And if you think it a Trifling Matter, 


That wicked Men that have ſuch Iaclinations ſhayld; 
47 1 don't doubt but you: may have Plots every 
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Tann doubt bur his \Gondeman ye 3 From: 


— — qa Aim in Hold it i be an W 


God 


ragement to them to go on in their Gabals, in buying 


Gf Arms, Cc. I think the Matter before you is no 
leſs than the Fate of England, and the Fate of Europe, 


and of all your Poſtetity; I am. ſure it is: And give 


me leave to ay to you:one Tlüng that is Matter of 
Fact; There ate thoſe: Stories infinuated abroad, and 

theſe Matters of Fact aſſerted, with relation to a Con- 

ſpiracy, and reviling this Houſe, that are not fit for. 
me 0 — 9m But your Enemies laſt Tear, before 

king out of this Conſpiracy, 

tings, and the — ſort: of Diſcourſe, as 

— tbe now. Iwill end with proteſting; to you, 
Thx Ideal with Sir John Fenwick: with the ſamie Can 


dpur/and Honour, mg I ſhall always: deſire to b dert! + 


wich my ſelf 
Si Godfrey Copley: That Noble Lord miſand rſtood. 


meaning, as to *the Imall 2 1 pull upon Sir. 


rr 
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had che fame 
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WEN Fenwick : + meant, That Sir Fobs Eybl „ con- con- Nur 
ſiclered as a Private Perſon, aceuſed in another Place of 
it was not worthwhile for this Houſe to act in'their 28 
| Togilarive Capacity upon him err hi 
Sir Charles Carteret. I think this Bill 15 of v great ih 
er and Hug ne well to be Conſidered before it 
Paſſes; for when” it is paſſed, ic will be too late to 
rierte the ill Conſequences which may attend it: 
N is ſo much Roguery in the World, I think it a 
Matter to arrive at the Truth. is — voy 
"as there was 4 Plot contrived by one To, 
others, . the Biſhop of Rocbeſter, and fo — 
ningly contrived, that if a Bill of Attainder bad »been I 
brought in againſt the Biſhop of Rocheſter, before the 
_ ow had been 9 I do not know what 1 
N have heen the Conſequence of it. I ſuppoſe 

5 queſtions tlie Truth of this Plot; but God 

forbid Tun every body that hath been named for it, I 50 
1 be Guilty. It may be true, That chere was, ch 
ch 4 Meeting that Sir Fob» Fenwick is "Accuſed of || th 
8 at, and yer Sir Jobe Fenwick might not be there; C 
and I do not think it ſufficiently: proved, and there · ¶ ot 
tors bye give my Conſent to this Bil. [ 
Ar. Manley. Sir, I have, as well as I could, attended, I. 

to your Debate in etůs Matter; anch I did not trouble | ar 
you in the laſt Debate, becauſe I was willing to take ſu 
, allthe Opportunities I could to inform my ſell. 
Tis to me an extraordinary Thing, not only for || tl 


the Matter, but the Manner of your Proceedings, E 


which, confi idering all Circurnſtances , . to || th 
me to be not only not Common, 

dented; and as woe are all in this s . Jud * 1 of 
hope we ſhall apply our ſelves to conſider of it with | w 
that Temper, as may lead us to give a right Judgmeo, he 
And if I had never ſo great Obligatio „and | ſh 
Dependence, though from the — 1 would lay. in 


chem by, acleaſt they ſhould nor influence my Judg- | la 


ment in this Matter We are to paſs Judgment in a || lu 
Matter 1. Life and Death * this Perſon, and by ul 


Warn „ 
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. 
urged we ſhould do it, becauſe the common Courſe 
ace, of Juſtice will not reach him for the Crime objected 
heir I againſt him, which is High Treaſon, The Species of 
chat Treaſon as it is laid in the Indictment is, G.. 
reat Sir, ehe Evidence that hath been given to ſupport 
e id it, hach been the Affirmation of a ſingle Witness at 
to che Bar: Indeed other things have been alledged in 
it: the Bill; do as hath A N 
it 2 upon another Occaſion, They only like Pepper 
on 100 Sale tO me; ſor in themſelves they are — 0 

0 (E _ wich ſubmiſſion to your Judgment) at leaſt 
to bare Company with an Accuſation of High 
een Treaſon. i i „ 25 18 1 8 ü 
the As to the Evidence; firft, Capt. Porter tells vou, 
bac That Sir Fobn Fenwick was at a Meeting at the King's 
ole Head, and at Mrs: Mount jay's afterwards, when there 
od || were Treaſonable Diſcourſes amongſt them, and Char- 
it, ¶ voc was directed to go into France; but the End of 
vas chat is not proved: For the Witnefs that told you of 
of || thoſe Meetings, did not tell you, as I obſerved, that 
e; | Charnock did go to France; and what he ſaid upon 
re- other Occaſions, is no Evidence to me. And though 
ve are not tyed up to the Rules of Meſt minſter- Hall, 
ed, Lach fo young a Member, I know not what Methods 
ole! are obſerved in Parliament, that I may in ſome mea - 
ke || ſure make them a Rule to ummgdgad hn 
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21 | The Law: of England requires two Witneſſes upon 
or | the greateſt Reaſon; and *cis not only the Policy of 
* England, but the general Conſent (in this Cafe) of 


to; the whole World, and it is grounded upon the Law 


e- | of God. A Gentleman ſaid the other. day, the Law 


1. | of God required two Witneſſes, and a Gentleman; 
th: | who is very near allied to one, from whom he might 
t;. | have early informed himſelf, made us a Challenge, to 
dq | ſhew him where it was to be found; If he will look 
into Numbers and Deuteronomy, there are three particu- 
lar Texts very plain in it. The Reaſon of this is i- 
a luſtrated in the Story of Suſannab, her Safety depended 
is upon it; and the Jews, when they proſecuted our 
s e 1 Saviour, 


tire Power, in an extraordinary Manner, to take off 


* Ws 2 «FA * * "7 2 4 
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Saviour, though they wanted no Malice, nor nothing 
to animate them, to put him to Death; yer. St 444 
them tells us at laſt, there were two Witneſſes found 
againſt him; and this being the Law of the Land, 
and the Law of God, it muſt be my Rule. I muſt 
have this Matte? proved againſt Sir Job Fenwick, a 
fully as the Law of the Land, and the Law of Go 
requires. The other Evidence brought to maintain 
this Bill, is what is Sworn by Goodman beſore a Juſtice 
of Peace, and the Account of the Evidence given by 
Goodman to the Grand- Jury, which I mult. conſeſs 
. declare I am very far from being convinced It to 
have Weight with us: But, I think, they muſt lay 3 
| 2 upon it. who gives their Vote for this be 
tl, dr otherwiſe they muſt give their Vote upon the 
Teſtimony of one Witness. J.. 
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The Reaſon for this Extraordinary. Proceeding is, 0 
tis urged, there is a Neceſſity for it ; the Plot will be 
loſt elle, ſay ſome; Sir Fobn Fenwick, ſay others, will 
eſcape elſe. As for the Plot, I wiſh co God there 
' were no ſuch Perſons ; but tis probable the beſt way 
Wiſdom thought fir, to interpoſe with his Mercy and 
Grace at this Time; and better than for the Leila. 


a Perſon againſt whom there is not a Legal Evidence. 
Gentleman ſay, they are convinced in their Con- 
leiences; but I will appeal to their Confciences, Whe- 
ther there be Legal Proof againſt him: And ihall we 
then interpoſe, in an extraordinary manner, to take 


og. SG 
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No Man pretends to Anſwer, but that this Pro- 
ceeding may be dangerous to Poſterity; if we had 

any Security this might be done without that Danger, 
it might be ſome Encouragement to Gentlemen to 
come into it: But ſince it may be dangerous, are not 
we, who are entruſted by this People, to have an 
equal Care of the Liberty of the People? We ate to 
take Care of His Majefty's Life and Ann 


c N. e 


7 
SY 


"Mich Care of the Kin 


. Conſiderable, as to do us 


* if [NES good Parliament. x 


C30 * 
id the Reaſon; &: heck upon 
jernment, " the Publick Safet e 
Salus Popnli, is the great Reaſo 7 — the US Ton takes 
pang as we are to do nothing 
o the detriment: of „ſo we are to do no- 
thing for the King that may be of detriment to the . 
People. | 
"up Honourable Lord hath been pleaſed, to ſay, We 
are not yet out of Danger: I am ſorry to hear it, 
and could not think it, when ſo Noble a Lord is fo 
near the King, and hath fo great a ſhare in taking 
Care of the Publick Safety. But ſure nothing can 
happen from this Perſon ; there hath been care taken Sh 
be tho uld have no Converſation with any IF 
T there was a Hazard to the Government, or 
to the King, and no way to ſecure us, but taking 
way this Gentleman's Life; ſuch a Reaſon as that 
would make me go Counter to my own Reaſdn and 
judgment. But I can't be of n, That a Man 
of Sir Fobn Fenwick's ſize, who in his beſt Circum- 
ſtances indeed, is a Gentleman by Birth, and hath a 
f Gendeman's Fortune, but is now in a great meaſure 
without his Eſtate; fo his Fortune can't do any hurt, 
and his Alliance I ſuppoſe is not Conſiderable enough 
to do any neither. 1 
Then as his Circumſtances do not make him fo 
any hurt; let us'take care 
that we do not, in the Caſe of his Blood, wound our 


00, hs his. Go. 


3 lay but little fireſ upon the dangerouſ- 
neſs of the Precedent, I do lay more; and tis 
2 upon that Reaſon I can't come up to be for 
this Bill. I would not that ſo good a Parliament 
ſhould lay the Foundation, by which in aſter Ages 
che beſt Men in England may ſuffer; tis ſaid, An ill 


Parliament will Bot want a Precedent, but will make 


uſe of their Power: But they will fal een, _ | 


Fo 


Sir, this is a Matter I would not have preſumed te 
bare troubled you in; for I cant think any Thing l 

can ſay, will have any Weight with any one that i; 

not of my Opinion: But as an Emliſ man, and 1 

have the Honour to be of this Houſe, when a Thing 
of this Nature comes before us, and Im to give my 
Opinion as a Judge in it, I was willing to give my 
Reaſons for my Opinion. I think this Bill is unpre. N 
cedented; and you will give me leave to ſay, it ap Þ 
peats to me to be unreafonable. I think it contrary] © 
to the Fundamental Rules of Reaſon and Juſtice; II P. 
doubt it may be dangerous. to our Conſtitution; and E 
I fear future Ages may have Reaſon to Repent what if 
we do. And therefore I am againſt this Bill, and 1 ** 


Sir Mill. Strickland. Sir, I do aſſure you I ſhall not . 
. in any Thing of this Bill, or any Thing elle, run . 
Counter to my Conſcience or Judgment: But 1 do [ 
think, and 1 think few deny it, I do think in my || { 
 Conſcience' that Sir John Fenwick is Guilty; and think. © 
ing him ſo, I ought to condemn him. I do think if || ! 
ve ſhould ſpare this Gentleman for want of Form, ſ 
as they call it, now we are in our Legiſlative Capa- I 
city, and there ſhould be any ill Effects of it; and 1 
_ other People, by thinking they might avoid Puniſh- | * 
ment by the Forms of Vefmmſt er- Hall, ſhould have] 
the like Imaginations againſt His Majefty, and they || \ 
ſhould take Effet, I ſhould think my felt in a great 
meaſure Guilty of that Misfortune. I think the King- | © 
dom is concerned, and the King's Preſervation, in l 
this Bill; and I hope you will Pais it. 
Ur. Dellen Mr. Speaker, I am againſt the paſling, | * 
this Bill, and ſhall, with as much Brevity as may be, | 
lay befare you the Reaſons why I am againſt it; and 
ptobably ſhould not have croubled the Houſe with: | 
them; in regard I was not preſent at the ſecond || - 
Reading of the Bill),bur that 1 think it neceſſary to 
juſtiſie my Opinion in a LAI of this Importance. K 31 
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Force, is an Overt- Act of Comp 
the Death of the King. 


Maxim, Id poſſumus quod jure 
the Queſtion will be eee Treiben of that kind - 
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pes 


bi admit that the Pact charged upon Sir Foln Fenwick 


is an Overt-AR of Hig h Treaſon ponent 25. of Ed. 3+ 


though I muſt. take — to ſay, That t. 4 Jud; 


upon a Caſe at leaſt. as ſtrong as this, has 1 12 5 
am 


much Controverted and Arraigned: However 1 
told, that thoſe Authors, whoſe Opinions in that Caſe 


were fo ſtrait- lac d have thought fit to enlarge their 


Netions, with reſpect to the Caſe now before. us: 
But it au my intent to Diſpute the Nature of this 
Fact; for, I 
procure an Invaſion upon the Kin 
ng and Imagining 
And I chin the Charge con- 
tained in this Bill ny Sir Jobn Fenwick amounts to 
ſuch an Overt Act. But I beg leave to reflect. How - 
far Overt· Acts af this Nature, which fall directly 


within any Species of. Treaſon mention'd in 25 Ed. 3. 


I ſay, I deſire it may be conſidered, how far juch Trex 
ſons are cognizabie in Parliament. That they are 
cognizable by the Abſolute Supream Power of. Par- 
liaments, there is no doubt. But Power is to beunder- 
ſtood in Caſes: of this Nature according to the Law- 
mas. And therefore 


are. cognizable here, within the intent and meaning 


of the:Law of 25 Ed. 3 ? Now, I take it, that Statute 
was ma 


de, in order to be the certain Rule and Stand- 


ard whereby ta. judge of Treaſons; not only, as to 


the Matter of them, What ſhall, from thenceforth be 
held Treaſon, what not; but likewiſe as to the way 
and manner of Determining Treaſon, with relation 
to the Judicature. - That is to ſay, How far, and in 
What Caſes the Fuftices. may proceed to Judgment; 


2 what Caſes are reſerved. 0 the 3 and 
1 ion 


ran of the Parliament, And this 
[think ap 


am perſwaded; that to conſult how. to 
5 with Foreign 


1 
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LEW... 
Dich Treaſon; iat is, by the Juſtices. Then, it goes 

: on, and ſays, If any other Caſe fappoſed Treaſon, not ſpe- il 


ws 


n rhat At, doth happen before any Fuſtioes, the 
offices ſhall tarry, without any | 


any going to Judgment of the 
Treaſon, till the Cauſe be ſhiw'd' and declared before 'the 
King and bir Parliament, whether it ought to be judg'd 
Treaſon or Felony. That is, or à Crime of a different 
Nature, (for in the Old Books, Felony imports any 
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true, where Perſons have been out of the reach of 
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tainted. Bur I ſay, I have not met, upon the beſt 


ſearch, I cou d make, more than one Precedent of a 
Perſon in Cuſtody, Attainted by Bill, for ſuch Trea- 

ſon only as is within 25 EA 3. And that was the 
| Cafe of Hall, Attainted for adhering to the King's 
Enemies. (For tho Lord Crommel and others were 


alſo in Cuſtody, yet their Bills of Attainder were 


rounded on other Matter, and not upon the Statute.) 
But, to go a ftep farther, Labink I may confidently. _ 


affirm, there is not ſo much as one Precedent where 
a Perſon, who not only was in Cuſtody, but had been 


actually proſecuted in the Ordinary Method, had been 

Indicted, Arraign'd, had joyn d Iflue with the King, 
and that Iſſue was to have been Try'd by the Ver- 
dict of Twelve Men, in order to the Acquittal or 


Conviction of the Priſoner; where, after alt this Pro- 
ceeding, ſuch Perſon was taten away from his Tryal, 


and debarr d the benefit of the Judgment of his Peers, 
the benefit of his Challenges, the benefit of his Ex- 
ceptions to the Indictment (if inſufficient) and cut 
dfff extrajudicially by an Act made on purpoſe, Ex poſt 
Facto. I muff declare, I never met with any Inſtance 
ind, nor indeed with any thing in any ſort 

parallel to it, ew'n in the: moſt Tumultuous Times, 
unleſs it be the Caſe of my Lord Strafford: And I 
believe no body that reads the Preamble of the Act 


"WF... 


of this ki 


for Reverſing his Attainder, will rely upon that Pro- 


dveeding as a Precedent: for what we are now a doing. 
© | Tn the Preamble it is ſaid; That the Turbulent Party did 
attempt the procuring of that Act, on purpoſe td Oomdemm 
bim, ſeeing no hopes to effect their unjuſt Deſigns by the Or- 
Ainary Method of Procteding. This ſbews the Opjnion 
of our Predeceffors concerning courſes of that Extre- 
mity. They eſteem d it contrary; not only to the Fun- 
damental Laws of the Realm, but ev'n to the Funda- 
mental Rules and Principles of Common Juſtice «by . 
vrhich certainly Parliaments ought to be governd asg 
en nn That when a * 


And as great 


. oh co bas tots tf 1 I een 
In the Reign of Ed. 3. Roger Mortimer was At- 


* 


(as the Caſe was of that achod 


Sacrifice by an Extraordinary way of . Bill of At: 

tainder, becauſe by the Ordinary way that had been 

begun, the 8 againſt him cou'd. not be effected. 
Di 


. 
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taintecd by Parliament, but afterward; in the ſame 


| 2 Attainder was Revers d, and the Reaſon 


Laws and Cuſtoms of tbe Kingdom, So the Caſe of 
Hall, whom I mention*d before, as the only Perſon 


(within my Obſervation): who being in Cuſtody, was 
Attainted by Bill, for Treaſon within 25 Ed. 3. his 


Attainder was likewiſe Revers'd, with this Solemn 


Declaration, That, for the future, | Touts Trials ſeront 


fſolonque les bons leys del Realm. 


Another Attainder there was of Sir Thomas Haxey, 
which was alſo Reversd, and declared to be againſt 
Law. Then, there are the Attainders og H. 8's Time 

which I ſhanꝰt particularize. But I beg lèave to make 

this Obſervation upon them in the general; That not 
only all che Hiſtories of thoſe Times, and our Law- 

Books condemn them as moſt groſly contrary to Law 
and Juſtice,” but the Statute of 1 Ed. G. c. 12 ſeems. 

(in my Opinion) to have been directly levell'd at 

thoſe Attainders in the Reign immediately preceding: 

For it ſays, That the Proceedings in King H. 8's. 

Time were grounded upon Laws that were Extream 
and errible: And therefore that there might be no 
more fuch Terrible Proceedings for the Time to come, 
it reduces all Treaſons to the Ancient Standard of 

25 Ed. 3. and goes on, and Enacts, That no Man 
ſhall be Convicted or Condemn'd for Treaſon, but 
upon the Teſtimony of 7x0 Lauful Witneſſes, ' No - 
1 take this Law to be ſocgęneral, as to extend wy 


— 


| oble Earl) he ſhowd.after- - 
Ward be wreſted from that Proſention, and made a 


5 iſcountenance has been put upon 
other ſuch- like unjuſt Bills of Attainder in preceding 
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Convictions ind Condemnations for Treaſon, of 


what Nature ſoever they be, and conſequently that 
it muſt extend ev'n to Bills ot Attainder, . fince thoſe 
are the Higheſt and moſt Powerful Convictions and 


Condemnations. 


The Preamble I juſt now . recited, is an Argument 


ſor this Opinion, Becanſe Perſons were condemm d in 
the. former Reign iy Laws tber were Exiream and 


Terrible. Therefore be it Enacted, That none from 


henceforth ſpall be condemmn'd,, - but only upon the. Te- 


fimony © of two Lawfal Witneſſes. So that every 


Law which Condemns a Perſon for Treaſon; other- 


entirely oppoſite to the Direction of this Act, Let us 


N ; 
* 


1 
* 
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wiſe than upon the Teſtimony of two Lowful Wits 
neſſes, is a Law Earream and Terrible; and therefore 


then ſee whether the Bill of Attainder now. before us, 


be ſupported bi ſuch Evidence as that Statute requires. 


There was indeed one Witneſs, and (for ought ap- 
pears to the contrary) a Lawful one produc d: But 


cord, to which Sir. John Fenwick is no Party, and the 


Depoſitions of a Perſon who never was croſs- examin d, 


nay, whether he be living or dead, non conſtat. I have 
not heard it affirm'd by any Gentleman who has 


ſpoke for the Bill in this Debate, That ſuch ſort of 


Proof is equivalent to a ſeeond Witneſs. | But in 


Anſwer to the Objection of two Witneſſes being ne- 
ceſſary in this Caſe, two things have been ſuggeſted. 
Firſt, ꝛtis ſaid, That this Rule of Evidence, thougli 


eftabliſh'd hy an Act of Parliament, do's not oblige 
us bere, becauſe this Houſe is part of the Legiſlative 


Authority, which no Law can bind. Sir, that Aſ. 
ſertion is undoubtedly true, with this diſtinction. Tis | 


moſt certain the Legiſlative Authority cannot be ſo 


far bound by Laws-as to be foreclos'd of the Power, 


of./Repealing them, But, under fayour, whilſt the Laws: 
continue unrepedl'd, every Branch of the Legillative . 
Authorities ate bound : And therefors, I can't _=_ ; 


ttmat the Bill does not charge Gobi 


OT ” Goa) „„ 
with the Gentleman who ſpake laſt, That what the 
Laws require, as to Evidence and Tryals, is only Form. 
Sir, Forms are in their Nature things meerly Diſcre- 
' . tionary, and are fo far from bins chis Houſe, that 
they are alterable ev'n at the pleaſure of the Courts 
Where they are practis d, as frequent Experience 
-  ſhews. But the requiſites of a Statute are of another 
Nature; thoſe have been always underſtood to be not 
Forms, but Rales, which (whilſt the Statute is in 
force) are binding e 
Authorities, the King himſelf not excepted, and 
this is the Lord Chief Juſtice Vang bans Diſtinction, 
That though we be not bound by che Forms of Law, 
yet we ale unqueſtionably bound by the Rules of 
Law. And ev'n in this Caſe of Sir Fobn Fenwick, 


every body allows we are bound by an Act of Parlia- 


ment, as to the Nature of the F. We all Judge the 
Fact charg'd upon him to be High Treaſon, becauſe 


tis an Overt· Act of Treaſon within the Statute of 


25 Ed. 3. Why then is not our judgment as much 
bound to the othe Act, with reſpect to the Proof and 
Evidence of that Fact? If 25 Ed. 3. be ſo far bind- 
ing to us, as to preſcribe us a Rule, whereby we muſt 
determine in Caſes of this Nature what is Treaſon, and 
what not; why ſhall not the Statute of Ed. 6. be 
equally binding in preſeribing us a Rule, whereby to 
5 determine what is Evidence of Treaſon, and what 

I The. other Thing ſuggeſted by way of Anſwer to 
the er of Detective Evidence, is, That if a 
ſecond Witneſs be wanting in this Caſe, that want is 


oeeaſion'd by the Practice of Sir Jobe Fenwick, or 


his Agents, by cauſing Goodman,” who was the ſecond 
Witneſs, to withdraw. This is indeed ſuggeſted, but 


will afty Gentleman ſay it has been prov'd ? Has any 


Evidence been produced, that Sir Toby Fun iol of hi 


— 


gents were Guilty of that Practice? 80 far from it, 


So 13 as withdrawing 
on Sir John Fenwicky or his Agents. "I only fays, 


3 


every where, to all Powers and 
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Whereas 


Whereas | Cardel Good 


1 1 o 
Ps. 9 9 
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man, one of the Witneſſes againſt 
be 


* 


Sit John Fenwick, is withdrawn, ſo that he cannos . 


bad to give Evidence; and then follows the Attainting 
; part. So that. vou are going by this Bill to Attaint 


one Man for another Man's fault: Becauſe Goodman, 


ho might have been a Witneſs againſt Sir John Fun- 
wick, is withdrawn, Therefore be it Enacted, . That 
Sir John Femwick ſhall be hang d, though it be neither 
prov id nor charg'd that the withdrawing was by thje 
T ſo much as with the. privity of Sir 


procurement, | | 
Fobn Fenwick, or his Friends. Is this Parliamentary 
Juſtige ? But I will ſuppoſe, for Argument-ſake, that 


Sir Fohn Fenwick, or his Agents prevail'd with Good. 
wan to withdraw, what ſhall be the Conſequence of 


that? Shall it therefore follow, that Sir John Fanwick 


muſt immediately be put to Death ? God forbid 11 


think there is no parity between the Crime of Sedu- 


| cing away a Witneſs, and the heavy Judgment of 


Death. A more Reaſonable and Natural Inference - 


may be this: That becauſe Sir Jobn Fenwick bas 


tempted away a Witneſs, therefore make a Law, that 


the Depoſitions of that Witneſs ſhall be of 26 g00e 


Force and Efficacy againſt Sir Fobn:. Fenwick. as i 


Witneſs were here, and gave Evidence Viva voce. 1 
fay, this is the more juſtifiable proceeding of the 
two; for by this means you will not take fromthe 


Priſoner the benefit of his Tryal by his Peers, nor the 


' benefit of his Challenges, nor of his Exceptions to 


the Indictment (if it prove inſufficient) all which 


are his undoubted Right, whereof he is totally de- 
priv'd by this Bill. Sir, I deſire to make one Obſer- 
vation concerning Bills of Attainder in general, which 
methinks ſhow?d reſtrain us from being very forward 
_ to. puſh them on. Theſe Bills (like Sy/phus's Stone) 
have frequently rolPd: back upon thoſe who were the 
chief promoters of them. Of this, the Lord Cromwe/s = 
_  Caſ&#is a known Inſtance: That Lord was the firſt 
who advis'd this violent Proceeding in H. 8s Reign. , _ 
And *is the Obſeryation of great Authors, That te 
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Advice he gave his Maſter to the Ruin of others 


Pros d, not ſong after, Fatal to himſelf. | 
Sir, upon the whole Matter, this 11 the laſt 


time we ſhall have an Opportunity of Conſidering 


this Important Caſe, I muſt take the Liberty to oo 


clare freely my Opinion, That if I conſent to the 


Paffing this Bill 28 Ant Sir Fehn Fenwick's Life upon 
any other Grounds than what are entirely Juſtifiable 


by the Laws of God and Man, I am Guilty of the 


Death of Sir Fob» Fenwick. I am not ſatisfy'd I can 


7 


give my Conſent to this Bill upon thoſe Grounds, be- 


Cauſe it is contrary to 20 Ed. 3. which intends that 
all Treaſons therein ſpeciſy'd, ſhall be Try?d in the 


Courts below by the Juſtices. Tis contrary to the 


Statute of Ed. 6. which requires Proof of Treaſon 


by two Witneſſes, contrary to the Act for Reverſing 
the Lord Strafford's Attainder, which utterly condemns 


the proceeding by Bill after a Profecution begun in 


the Ordinary Method (which Act is undoubtedly 
grounded on the Fundamental Law of our Conti. 


tution.) And laſtly, Tis contrary to Natural Juſtice; 


That a Man ſhall be Attainted of High” Treaſon by 
Bill, when there is not one Word in the Bill whereby 
it appears that either he or his Agents are in the lea 


Guilty of what is aledg d as the main Reaſon and | 


Jaſtifzation of the Bill. So that. ina Word, Becauſe 


this Bill of Attainder flies in the Face of Statute-Law 7 | 


ommon Law, and Common hier therefore 
am againſt it. vali: vi 


Sir Edw. Seymour. Mr. Speaker, you all Know Thavs 
born my Teſtimony againſt this Bill, being not per- 


ſwaded that it is juſt: Now we are come to the 
finiſhing part of it: And I ſhall lay before you thoſe 
Reaſons that prevail with me, and ſubmit them to 
the Judgment of the Houſe; and if Iam more tedious 


EE - tha Tuſe to be, I hope the occaſion is ſuch, that you 
will Pardon me, for I will endeayour to er my . 
: fel? i in as "gear a compaſs len. e 


OY BY, 
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1 Can 3 h PEE 
+I ſhallnot ent with any Arguments dl at 
have been laid wy u, already; nor ſhall I enter 
imo the Bxamin * Lee denne Wy great many” 
have nga Jaid; — 8 and a great many of them 
* — 9 — mob. 45255 Fa 75 175 
ny WW, VE, been ,NCverIed. was, cauſe t er- 
ſons Condemned, haye ngt, ad the due benefit of 
tie Lay "And; if.-that be g 3000 Reaſon for Rever- 


ſing of ſuch; an eee good. Reaſon. * ; : 


vou ſhould not do it. 
can't but take notice, That « the beginning of this 
Bill in the Houſe of Commons is the firſt ſtep of this 
kind, that hath-been made in Parliament, except that 


of the Duke.-of, Monmouth,;, and the Reaſon. of it, 1 


take to be this, becauſe you hear not upon Oath; yo 
Condemn not upon Oath: Lou, nor the Party un- 
ger Accuſation have that Advantage againſt a for ſworn 
—.— ast 1 e is in the other Houſe; the Method 
40 paſz {ach Bills in the Houſe of Lords, and 
on mit them hirher, upon. heh you then judge. 
4: ah in, this Cale, yon haye no Evidence; and 
- inſtead of wo Wicneſl ſes, you have no Witneſs at all ; 
: far as tQ,Gaedmen,. De. non. apparentibui, & non exiſten- 
tilus eadem oft ratio. As. to, Porter, he hath been Ex- 
amined Put hen you conſider chat he was a Perſon 
engaged in this Conſpiracy, and that he had no Re- 
pentance of his Crime till h. Was diſcovered, and 
1 © then he comes to be an Evidence; how far that ſpall 
ſway with you, I ſubmit; but thus 9 85 I..may. ſay, 
ws Man muſt allow. me, that in 57 leſs Caſes no 
Man that does ſwear for himſelf, or yon his own 
= ;ount, is to be admitted as an Evide enge, If a 
ee e ee e in an Hundred, though aMan 
be but to; pay 2 Groat towards it, be ſhall not be an 
Evidence; how much more then in this Caſe, Fea 
a, Man comes to ſwear to take away another, M fan's 
Life to fave his own; for he is not in the condition of - 
2 Freeman, Who gives his Evidence. without Check 


* Controul, but he is * on for his Pardon, as 
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the C 


the Evidence edge . not ve. 
For my part, I cafe go fo f 'r 6 forns Gentlemen, 


: have done, to ſay, Sir 
where there i is no Law, 
Man that is guilty, muſt be gulley 


5 85 Law: Arid the Law hath required and fad es han 
fall be no Treaſon but hat is proved by two credible 


Witneſſes, and here it appears that you have not one. 
The ſame Law that calls it Treaſon, ſays, it ſhall be 
ſo proved; then if you paſs this Bill, Jou make that 
Treaſon which before was not Treaſon. lz 


Sir, the Law does tequire two Wirgeſfes, beans. 
is Divine Authority for it too: It hath been hinted at, 
the place in Numbert, No Mas is to die upon ſingle Evi. 


dence 4 and i it ſays, Theſe are the Statiites you ſhall obſerve 


| tbroug bout your Generations and Dwellings * But Iwill 
go a little further, becauſe a Worthy Gentleman de- 
clared, tliere was no ſuch Law of God. He will find 
in the 19th. of Deuteronoin a Caſe juſt as tis here 
9 was Idols Lat that 
time, and the Law Fi en, Jhall' ſet up Lol, 
| ſhall "be foned to Druth; but it ſays, Na Man”: 1% 
Condemned to die by the Mouth of one "Witneſs, but by two © 
or three Wirneſſes be (hall ſuffer ; I think this is poſitive 
enough. I ſhall not trouble-you with more Inftances, | 


for the Caſe of High 


wu W 


though I could repeat ſeveral. 


— 


n+ 


Sir, the Law injoyns Forms ſtrickly, ns! the 5 
leaſt Citcumſtance; if a Man be Condemned to die, 
and after he is Condemned to die, another without 
Authority take away the Life of that Man, tis Mur- 
ther. I will go further, if a Man be Condemned - 
to be Hanged, Drawn and Quartered, if the Offi- 


cer that is to do Execution, Shoot him, it is Mur- 


ther in him; ſo that Men are not left to a Di- 15 


. ſeretionary Power to Act according to their Con- 
_ ſciences. 


take the Reaſon by which this Bill is Spore 5 
to be * to all Humane Oy ; for if mY 2 


| by Fenwick is” — ; for 


wa, 10 = C&W. 
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be admitted, * a Man ſhall PT to his 
. and not according to the Rules that are 
preſcribed him, Iknow not who is ſafe; for how can 


Ian Innocent Man make his Defence upon that Prin- 


pied It is a ſaſe-Gonſideration for them that take 


pon them that way of Judging, becauſe they are 
—— by no Rules, but what bath not that done al- 


moſt within Memory? Felton, that killed the Duke 
5 ee ee what was his Juſtification, but the 
perſwaded in Conſcience he did well in ſo deing? 
— that killed H. 4. in France, he juſtified the 
ſame hy his Conſcience, and that he had done a good 
thing; and I may ſay, this Argument of Conſeience 


hath A cted all the Villany of the laſt Age, and I am 
afraid hath Holi a nent way to diſturb the Happinels 


of this. 


For if chis be 2: Rule to this Houſe, Hou is the 


King bound ? I thought he had been bound by Law; 
but if this ſhall be admitted as an Argument, 25 


enough to ſay, if this Houſe he Arbitrary, the King 


is. I do not reflect upon this Reign; but it will be 
—_— to ſay, though he act againſt Law, and turn 

Colledges out of Doors, his Conſcience per- 
— him to it. We ſee how unbounded the Li- 


berty the Lords take, is, they are become Maſters o ß 


all our Eſtates; and I would be very loath for my 


Eſtate to depend upon the feeble Tenure of a 1 | 


Conſcience, STE 


If chen, this be the Caſe, 2. it. is according co this 9 
Method, I deſire to know into * JO wo ; 


ſhall bring our ſelves? 


Tou have been told, it is a 0s you by: 


your Country, that you ſhould Exert this A_— 
and Power: Sir, I would have been glad that in Ca 
more reaſonable, we had Exerted th:ůe Authority and 
Power of Parliament; I wiſh it had gone to the pre- 
venting the debaſing and abuſing your Coin; I with 
it wool be Exerted, that we might not ſee our ſelves 


hue | 


nn under Countenance of an AR of Parliament; 
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but contrary to that, you are fond of bel ſprinkled 
wich the Blood of 8. Fe Fenwick.” As long as the 
Government is not in danger, I believe the Country 
would be glad that their Blood migbie run ſecure in 
their Veins, and not be tape upon every occaſio to 
ſerve a Turn; for it you ou break 2 Laws, her Man 
can promiſe himſelf Security n; dd has 

We know the Conſequence, if this. Bill doesinot 
pass, Sir Jobs et Fe live in e all his 
Time. e e e eee 
But Wa this. — may mike, no Man can 
e This Bill is againſt the Law of God, againſt 
the Law of the Land ; 3. it does Contribute to the Sub- 
verſion of our Conflicution;: 'and- tꝭ the [Subverſion 
of all Gcrernchelt 3 for if there be Rules to be ob- 
ſerved in all Governments, and no Government can 
be without them, if you ſubvert thoſe Rules, yon 
deſtroy the Government. therefore for theſt 


Conſiderations no body willehinkicfirange, if Tgive 


my. Negative to this Bill. ioumoans 
Hr. Cbaue. of Excbeg Sir, the Gentleman that ſpake 
laft; hath carried the Reaſon againſt this Bill a little 
further then ſome others; for ãt ſaenis: now, we are 
not to reject the Bill for want of one Witneſz chat is 
Legal in Met minſter- Hall, but it ſerms there: is 1m 
Evidence at all ; and by Capt. Porter's: not being Par- 
doned, and yet draging for his Pardon, as to alſ chat 


have been Condemned upon his Teſtimony, hie hath 


Arraigned the. Evidence as not ſufficient, and: hupes 
that will be the Judgment of the Houſe upon this Bill. 
I think it the Houle reject this Bill upon that Argu- 
ment, it will go further ag wany mean that Op- 
"ou it, „r Eo ner ray jo n h 
Mother thing he fays ; 15 age e Convicki⸗ 
ons that I have upon my judgment, and of every body 
dere ſpeak from the Proofs that are. made, that 
he is Guiley. to the Whimſies of tWO or three Mad 
Men, whereas we * according to the Evidence 
brought at the Bar. We cow's 80 upon the W in 10 
4 wr 2 1 
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Bill to Repeal all thoſe Laws. 


Ordinary Caſes ; but in this Caſe; this laſt Law does 
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of Raviliack or Felton, but upon the Proofs that haue 


been made here, and though there are not two Wit - 


neſſes, yet upon what appears in Proof, I am con- 
vinced that he is Guilty ; and upon that Conviction, 


T think, according to the Duty I owe my Country, 


and the Conſtitution of England, when à Bill does 8 


come to puniſi the Man whom I think Guilty, I think 


F ought to be for the Bill. As to what is ſaid out of 
Deuteronomy, That the Law of God was againſt it, if 

you will Argue 4 Fortiorz, tis litterally true, in the 
Caſe of Murther; but whether Murther or Treaſon, 


there is the Life of a Man concerned, and tis not the 


Puniſhment whether to be Hanged, or Hanged, Dran, 
and Quartered, that makes any great difference; and 
give me leave to ſay, if you go to make Precedents 


from the Jewiſh Law, then I ſay, the Law-of Eng- 


land is againſt that Law, in Caſe of Murther; and by 
the fame Reaſons you may defire leave to bring in a 


Sir, if this was the Eternal Law of God and Man, 


where was this Eternal Law in England before Ed. 6. 
Time? If it be the Eternal Law that there maſt be 


two Witneſles, Why does it not hold in England even 
in ſome Caſes of Treaſon to this Day, I mean the 
Treaſon of Clipping and Coining ? So that the Na- 
ture of theſe Faults are what the I 


aw of every Coun- 
try Ordains, and that is the Law. e oro een 

And the way of Evidence and Proof too differs 
in every Country; and I may aftirm, That there ne- 
ver was any Government in which there was not a 
Power lodged ſomewhere to be Exerted upon Extra- 
ordinary Occaſions, beyond che Common way of 
Proſecution. 1 | | £115 00 


4 


I don't care to Travel into the ſeveral Countries to 


ſee how their Conſtitution is, but I believe there is 
not one Place in Europe in which it is ſtrictly neceſ- 

ſary there ſhould be two Witneſſes to take away the 
Life of a Man, but it is generally ſo as it is here in all 


not go upon two Wi | 
it does abſolutely except Proceedings in Parliament. 


ö * n * 


* 8 TY ? 


itneſſes, for you have a Proviſo in 


Ido not inferr from thence, that y ou thould not have 
two Witneſſes, if you proceed by way of Impeach. 


ment, I think you ought, and ſo for having Wit 


neſſes upon Oath, &c. When theſe Proceedings ate 
in Parliament there is a direct Proviſo by which the 


Parliament is Exempted from thoſe Rules. Upon the M 
whole Matter, I think this Man is Gailey: - I think 


the Precedent would be more fatal, to ſay, that a 
Parliament can't 1 in ſuch a Caſe, than that a 
Guilty Man ſhould Suffer. I think chis Bill comes be- 


E. . ans you wich more Circumſtances, and Reaſon to 


juftifie it, than any that hath been brought here be- 


fore. Here is a Bill found againſt him by his 'Coun- 


try, the Evidence of his Friends having tampered 


VUoech one of the Witneſſes, confirmed by a Jury, G. 
A Learned Gentleman ſays, he would come up to 


make this Paper Evidence (but can't come up to make 


ſuch a Law) by which every other Man that is con- to 
cerned in that Depoſition would be affected; but j it 
particular in this Caſe, a Man that 


here eee, | 

hath been abroad, and hath nor uſed the like Artifice, 
T think you ought not to uſe the like Power to Puniſh 

him chat is not Guilty of the like Crime. And there- 

fore I ſhallconclude. But I muſt take notice of one 

thing, it was faid, that this was the firſt Precedent 


of this kind begun in this Houſe, but that of the 
| Duke of Monmouth; but I believe, if this Bill of At- 


tainder is not to be begun in this Houſe, 'tis not to be 
brought in at all; for 1 believe there is a Statute, That 
the Liſe of a Commoner is never to be meddled with 
by the Lords Originally. I will not trouble you any 


further, I do in my Conſcience think that Sir Job 
, Fenwick is Guilty, and therefore I am for this Bill. 

Ar. Pelbam. I did not think to have troubled you | 
this Day, I did rather intend to have left it to others 


cdhat can ſpeak better, or have not ſpoken upon this 
Subject; but that which hath been mentioned by 
5 e ſeveral, 


be, 


oreral; is, as if they did think that we who men- 
tioned the Law of God upon this occaſion, did it as 


if we did think the Law of God was binding to you 


at this Day; I never thought any fuch thing otherwiſe 


than as to the Morality of it, fo far forth as it is 


grounded upon Reaſon and Juftice, and tends to the 


clearing of an Innocent Man, and ſo far we and all 
Mankind are bound by it ; and that Law having been 
afterwards confirmed in the New Teftament by our Sa- 
riour and the Apoſtles, at leaſt approved of by them; 
and this having been confirmed by the Law of Eng- 
land likewiſe, I do not think this a fit occaſion for yu 
to paſs by ſo Fundamental a Law as that is: AndI 
conclude with this, That I can't ſatisfie my ſelf in 
Conſcience, and ſhould think ſome misfortune 


might follow me and my Poſterity, if I paſſed Sen- 


tence upon Sir Fobn Fimvicł's Lite, upon leſs Evidence 
than the Law of Exgland requires. e 
Sir H. Crofts. T ſhall endeavour as much as J can, 


Ito give you little trouble in this Matter; but becauſe 
it hath been hinted and remarked fo particularly upon 
me, I. muſt beg leave to diſcharge my Duty as well 


as my Conſcience, as to what 1 ſaid here the other 
Om Bo EI OT LE: 
Sir, I do very much forget my ſelf, if I did aſſert 
that there was no ſuch place in Scripture that requi- 
red two Witneſſes z the thing that 1 faid, was this, 
That if any Gentleman could ſhew me any Rule from 


oy that required two Witneſſes mone in the 
Caſe 


of Treaſon than in the Caſe of Murther or Fe- 
lony, I ſhould, be glad to fee it, I do fay, that the 
Scripture ſhall be a Rule to me, as far as the Scripture 


requires; but I do take the Jewiſh Law not to be fo 
| abſolutely literally binding upon us here. And as to 


the Text out of Numbers, that very Text of Scripture 


and if that be binding now, we have been very much 


| miſguided by our Predeceſſors, and think we arè bound 


to take it in hand, to Repeal all Laws that are againſt it. 


4 * p g 


8 ; adder *— — : . 
KA * NW * 4 5 nn. 9 1 : k —_— : 
w TY —— 1 * 4 1 N 2 25 8 RS * 885 * * — ; * . 
* N 4 g « ; ESSE , 0 ISIS, 1 rr * 
; 3 - 5 „3 7 ( 
* % 9 l p 8 7 of 
4 * + . „ ® 
- % 2 : 1 * 2 „ 
P * : : : „ 3 4 * . 1 d 
" 4 * - 
p 4 5 P 
, - 
- ; | 
; > L 4 . x 
. . Fe 
g P *. : 
by 
; 4 ; 2 ; 
f 7 
. 


N ** _ 2 * - * * £2; OY * 2 n „ SY . * 2 J * 
f 5 { . 3 2. N 
2 % 


Sir, he is pleaſed to deny us, in ſome: meaſure, the 


liberty of being guided by our Conſciences; truly, 
I dom't know what he would have Gentlemen go by; 
let him go by what Rule he pleaſes, I will go by the 
Rule of my Conſcience, and will not do any thing 
againſt it upon any Conſideration or Confequence 
whatſoever ; nor will part from the Liberty and Power 
of Parliaments, for any Rule or Law of Inferiour 


Sir, you are told, you ought to be guided by the 


Rules of Law, that is not the Forms of Law, but the 


Rules of Law. - Sir, I fay, if theſe. Rules were made 


to bind Parliaments, it was reaſonable they ſhould be 


bound by them; but if they were made only to bind 
Inferiour Courts, they are far enough from being in- 
tended to put a Cramp upon the Proceedings of Par- 


liamertt 3 and if you ſhall once ſubject your ſelves to 


them, you give che Lawyers ſuch a Power, that I 
don't doubt, but their Books will be of greater Au · 


thocity than your Journals; therefore, in Conſidera- 


tion of that, and becauſe I would leave that which is 


the Right of Parliaments to my Succeſſors, I ſhall not 
ſubmic to that. | + N 


Therefore, I ſay, I come clearly to the Point, 


whether Sir John Fenwick be Guilty or not. Only I 


muſt obſerve a little back, That as to thoſe Inſtances; 
that the Worthy Member was pleaſed to make uſe of, 


of Raviliack, and of Felton, ſhall thoſe Extraordinary 


Caſes that which Men did in heat of Blood, and pri- 
vate Malice, ſhall theſe be brought to bear a Parallel 

with what is done in Parliament for the Juſtice of the 
Nation ? I don't doubt but there are Men enough, in 
their Conſciences, at leaſt with pretence of it, will 
juſtiſie the Deſtruction of your Government and Re- 
and every thing elſe, All thoſe Men that deny 


- 
93 ; 


ligion, 


the Right of your Government, have Conſcience and 
Juſtice enough to ſubyert it if they could; and there- 
fore I do not ſo much wonder, that many Men with - 


out Doors have argued in that Nature, © © 4p eh 


liaments to thoſe Rules. 
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But 1 ſay, my Con ſcience is the Rule I muſt 8 
by ; and to me the Queſtion is, only whether Sir 
John Femwick be Guilty, or not Guilty, and I am cal- · 
led ig give my Judgment in it, and I think I am 
bound by the Law of Nature, by the Law of the Na- 
tion / and I ſee nothing in the Law of God that pro- 
hibits me to give my Judgment according to the Evi- 
dence, and the Opinion I have in my Conſcience of 
the Irn, of i M e i fi ig a oe 
If there be no ſuch Rule that requires two Wimeſſes 
binding upon me, if I may go upon one Witneſs, if 
[ believe he ſpeaks true, and that the Perſon is Guilty), 
then I am bound to act for the Preſervation of the 
Nation, and all our Poſterity: They that made this 
Attempt, made it upon you and your Poſterity for 


Jever; tis not ſo ſmall a Matter as ſome repreſent it z 


tis not the Perſon ſo much as the Nature of the Fact 
we are to conſider; and we are not to let Men eſcape 


Puniſhment according to their greatneſs or their ſmall- 


neſs, but according to the Nature of the Fact, and 
their Guilt, I think I have that freedom, and I am 
lo little bound by thoſe Rules that have been urged, 


that if both Witneſſes were here, and gave Teſtimony 
[againſt him, if I did not believe him to be Guilty, I 


would loſe my Life rather than Vote him ſo; but on 
the contrary, if here be ſufficient Evidence to con- 
vince me, though. not according to the Rules of In · 
feriour Courts, I will not ſubject the Freedom of Par- 


bl 


Sir, you have been told formerly, and I think it a 


Matter of that weight, I beg leave to urge it again, 


becauſe tis a great Reaſon that guides me in this Mat- 
ter, if you lay it down for a Doctrine in this Houſe 


_ | for a Reſolution here taken, is as much a Rule as a 


Law, for it ſhall be brought as a Precedent, and there - 
fore if it ſhall be laid down as a Rule here,) That 


7 bon will never Attaint any Man, or find him Guilty, 


ut upon two Witneſſes, I think the Government. 


and all you have, ſtands upon ing Foungarinns * 


7 


| Wh 


( 320 y a 
He muſt be a very ordinary Stateſman dads can't! 17 
his Plot, ſo, as dars ſnan't reach him by two Wie. 


nefles.- | 
Therefore 1 foy, I think it bebe Fe Wiſdom 
: 1 Parliament, not to declare themſelves bound in 


that reſpect; 1 would have them bound by Jultiee, | 


1 but not by the common Rules of the Law. 

Sir Rob. Cotton. Sir, 1 do find that Gentlemen d 
very much inſiſt in this Caſe, That if a Gentleman 
does believe that Sir Fobn Fenwick | is Guilty, he muſt 


| 4 557 his Vote ſor the paſſing of this Bill; if that be 


F am glad that Opinion did not take place in the 

lt Reign, if it had, I am of Opinion I ſhould not 
| Have been here now; and J believe my Lord Mar. 
rington, Who was very Inſtrumental in promoting 
this Revolution, wouſd not have died in his Bed. 
My Lord and I were accuſed of a Crime, which I 
believe, if proved by two Witneſſes, had been Trea- 


ſion: I have heard ſome Gentlemen ſay in this Houſe, 
they did believe my Lord Warrin 2 was Guilty | 


(though he was not Guilty of the Fact as it was laid.) 
There was a Man feos, Ce. and there was ſome 

corroborating Evidence; but as to Mr. Offizy and my 
felf, there was none but this particular Perſon, and 
they Indicted us of Miſdemeanor, thougli it would 
have been Treaſon, if there had been two Witneſſes: 
No if the ſame Fact was Treaſon when proved by 


two Witneſſes, and but Miſdemeanor when proved by | 


one, methinks we are doing an Extraordinary Thing: 
We are going after the Fact committed, to make that 
which is but a Miſdemeanor, to be Treaſon. And for 


Ale ang ocher Reaſons, I car t agree to che paſling 
| of this Bill. 


I4. Norreys. Sir, though 1 had always an Appre- 


13 beuson elch the ill Conſequences, of this Bill, yet never 
ſd much as now; for this Gentleman hath given Ar- 
guments that ſhake me more than all that I have heard | 


before; for he ſays, there are a great many Men, if 


: 25 ae TOs es to er n. 
_ willſ.. 
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clay] win Subvert 


1 1 weight with me, 


That Goodman was Perjure 


| Subvert this Government, and bring in King 
James and Arbitrary Power; and he tells you, That 
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every Precedent . in this: Houſe, is equal to a Law, LY 


and will juſtifie the like for thE future. I am ſure I 1 
am very unwilling to make a Precedent that ſhall ju- 
mifie Men in ſuch ill Actions, in ſaying, their Con- 
ſciences/prompred them to n ͤ 

ben a Queſtion was put for bringing in of Candles, 

wig | paſſed in the Affurmatroe, and they were 
Mr. Haan Mr. ker, I don't think the Power 
of Parliaments in queſtion in this Caſe ; but then, as 
all other Powers, it muſt be founded upon Juſtice, 
and never uſed but upon Extraordinary Occaſions, 
and when Criminals are not to be met with other wiſe. 
The Power of Parliament is not leſſened if this Bill 
does not paſs: But the Queſtion is, Whether this 
Power ſhould. be Exerted in this Caſe? What Gentle- 
men ſay of being guided by Conſcience, hath no 
rich | 2 than that is governed by the 

Law olf the Land. If it be to be admitted in the 
Caſe of Life and Blood, why not in Meum C. Tuum ? 
Why was he brought to the Bar then, if according 

to our private Judgment we are to determine this 
Matter? No Man thought but he was Guilt7. 
I beg leave to mention one thing that is come to 
my Kno Aſter the Tryal and Condemna- 
tion of Mr. Cook, I had an Order ſent me, that 1 

:| might fe him, and 1 went to him by Verture of that 
Order, and the greateſt part of the time I ſpent wick 
him, he cook up in declaring againſt che Evidence of 
Goodman, and that he would Receive the Sacrament | 
upon it, and give it in Writing, as his dying Words. 
Iſaw alſo three Witneſſes confront him at his Tryal, 
aud whon 'T heard him ſay this, it l 5 much 
with me, that I have very great ground of Suſpicion, 
ver 4 550 = Caſe of Cook. 
Here hath been Popular Expreſſions of Plots, and 
Fassbites that no Man on apply to this N 5 
e l | * "Cafe, 
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Caſe, or ſay, this is Caſe wherein we dußht to uſe I ,, 
this Extraordinary. Power. He was in the Hands of | h 
the Law, and no body; can ſay, that the Government te 
| muſt ſink, if he does not die. If we go from the ve 
Rules of Juſtice, I believe it will /give a great blow * 
4 „„ „„ ĩ ĩ§VWm ro | 
Mr. Vernon. Sir, I riſe up only upotm what that 
Worthy Gentleman hath offered unto yo; for I did 
not think to trouble you with any thing of that Na-. I of 
ture. But if you will give me leave to acquaint you 
with what I believe, who have been later with him th 
than this Gentleman, and much oftner. Sir, he does th 
tell you, that he is very far from denying what hath I Co 
been ſworn againft Sir John Fenwick and bi cer be 
concerning the Conſultation to bring over the Heneh, an 
for he hath a very particular remembrance of it, and if gi 
that Gentleman was to ſpeak with him now, he would che 
ſatisſie him, I believe in that Point: And fince Tam ha 
up, I think every Man that ſpeaks upon this Occa- th. 
ſion, ſhould likewiſe give ſome Account of himſelf, I far 
in what Manner, and for what Reaſon he diſcharges || 7, 
his Conſcience here; I hope I may uſe that Word, fince || ge 
Gentlemen make uſe of Conſcience for his Acquittal, I the 
and a Man ought to have a very good Conſcience for || Su 
G. 
As to Sir John Fenwick's Innocence, I wiſh he had | up 
given no Occaſion to have it called in Queſtion; and 7 
ſince he did fall under this Accuſation, I wiſh he orf 
e we vin woulthare eee eee 
have made his Innocency appear; but 1 don't find | the 
the Queſtion is, Whether Sir Jobn Ferwick*is Guilty, pa 
but whether there be any Evidence of his Guilt? And | no 
I hall tell yoa, in ſhort, my Opinion of that, Itake | an 
5 the Proof of the Fact to be in general, ſuch 2 De- | Ge 
monſtration as the Nature of the Thing is capable of, | chi 
and that is ſufficient to convince a Reaſonable, Ho- | 
; neſt,” Unprejudiced Man, of the Truth of what is | r 
- Aﬀerted, when there is no manner of doubt left, 
whethep it is ſo or no, nor the appearance of any | 
. „„ poſſibility), 
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poſſibility, that it could be-otherwiſe. I think there 
hath been that Proof in this Cafe, and nothing at- 
tempted to diſprove it, and nothing. hath been pro- 


ved on Sir Jobn Fenwick's Behalf, that any wrong 


hath been done him. And therefore, in ſhort, my + 


Senſe of it is, That whereas ſome Gentlemen thin 
him Guilty, but the Matter not proved; I think him 


guilty, becauſe 'tis proved, and there hath been no 


offer made to diſprove it. 


Mr. Bromley, Warr. Some Gentlemen have ſpoke of 
the Power of. Parliaments, but I ſhall ſay nothing to 
their Power, which I have, learned from my Lord 
Coke, is fo Tranſcendent and Abſolute, that it cant 
be confined. within any Bounds 2: But the more Juſt 


and Honourable it ought to be in its Proceedings, to 


give an Example to interiour Courts; and though : 


their Power can't be deny*d, yet the Exerciſe of ic 


| hath been often Cenſured and Condemned ; and Ads 
that have paſſed in one Parliament, have been in the 


ſame Reign Repealed, and ſometimes ſeverely Branded; 
Id paſſumus, quod jure poſſumus. Tis certain here is a 
defect of Legal Evidence: We are not tyed here to 


the Forms of WVeſt minſter-Hall, but certainly, with 


Submiſſion, we ought to tye our ſelves up to the Rules 


of Weſtminſter- Hall, eſpecially when they are founded 
| upon Common Juſtice, which is the ſame, is not | 


* 


Mut able, and ought to be Univerſal _ 


By the Law of the Land, no Perſon is to be Con- 
victed in Caſes of Treaſon, but upon two Witneſſes; 


the Law of God is the ſame. However, if you will 
paſs this Bill, all Perſons muſt acquieſce, and there is 


no diſputing of your Power afterwards. It hath been 


an Argument uſed to Day, That the Security of 


Government requires the paſſing of this Bill, which! 


think to be a good one too, if they can make it ap- 


| pear, that unleſs you proceed in this way, the Govern- 
ment is in Danger, though I muſt obſerve, it was not 


that Conſideration, but the Vindication of an Ho- 
pu, RIES... 
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nourable Perfon's Reputation, that brought this Mat- 
ter firſt before you. EFFECT 
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lodoes not appear to me, That Sir John Fenwick's 
Life or Death can endanger the Government. Tou 
have been told, of a Deſign that he hath been En- 


gaged in, as is Carried on at this time, That an Inva- 
ſion from France ſeems to threaten us: The former 
Defign hath been happily Diſcovered and Defeated, 
and tis not probable that Sir John Fenwick thonld have 
any great ſhare in any that is carrying on at preſent : 


And as far as J cart learn, he is not io conſiderable a 


Man in his own Perſon or Intereſt, that we need fear 
An Honourable Perfon ſaid, if we do not paſs this 
Bill, they that ſent us here, would give us no Thanks: 
Tis not a good way of Arguing; but 1 believe, if 


thoſe lock forward, they will thank us. Sir, in the 


Act for Declaring the Rights and Liberties of the Peo- 
ple, you have faid, That the late King James, by the 


to pals, that we have never Attainted any of them? 
And if we are for proceeding in this way of Attain- 
der, becauſe it pleaſes them that ſent us hither, I dare 
ſay, the Attainting one of thoſe Men, would gratiſie 
thoſe that ſent us hither, more than the Attainting 
Twenty ſuch as jag porn Fenwick. - It was pretty well 
known what ſhare ſome Gentlemen had in bringing 
in of Popery and Arbitrary Power; and I will take 
the Liberty to ſay; That there is never a Gentleman 
in this Houſe, but believes them to be the worſt of 
pon the whole Matter, I do not think you have 
any occafion to Exert a Power, that no body denies ; 


b 


F fee no Security this will be to the Government, and 


conſequently; bo neceſſity of it: I think you are 
making a moſt dangerous Precedent, and that it will 
be of ill Conſequence to you, and therefore I am 
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Ar. Smith. Sir, I will be as ſhort as I can, and if 
it had not been for ſomething in this Day's Debate, 
I ſhould not have troubled you. As to What was ſaid 
by the Gentleman that ſpake laſt, of miu Exam” | 
ples of ſome. that had been Criminal in theJaſt Reign, 
how that came to happen, that no ſuch Examples 
were made WW not now entertain you, but I 
believe. moſt. of the Gentlemen in the Houſe know 
V% 
But I take the Matter M you, is what Evidence 
you have to prove Sir Fob» Fenwick to be Guilty, and 
whether there be not an Extraordinary Occaſion at 
this time, to Exert the Legiſlative Power ? - 
I hall not enter into the Matter of Precedents, thoſe 
are out of my Province, but I have read ſome ; how- 
ever, it ſhall not paſs upon me for a Rule, becauſe 
ſome Bills have been Reverſed, no others ſhall. be 
brought in; it is poſſible that the Reverſing of them, 
„ the firſt bringing of them in. 
But to apply my ſelf to the Evidence, I can't but 
obſerve one thing that ſeems this Day Extraordinary : 
We are told by ſome Gentlemen, they are againſt 
our Proceeding upon this Bill, becauſe it does not 
22 to the Rules of Weſtminſter-Hall, and at the 


= 
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fame time, Gentlemen take Liberty to make Excep- 


tions here againſt that Evidence that Veft minſter- Hall 


has allowed: And it ſeems hard when they Argue 
from Weſtminſter-Hall, that they ſhould take Excep- 


tions to that Evidence which the Law of England al- 
lows to be good. For it is notorious, it hath been 


admitted in Weftmirfter-Hall ; And Gentlemen might 


have as well have told you, That thoſe. Men that 


Suffered, died Innocent, as to have denied it; and I 
think there is a further ſtrengthening of his Evidence, 
ſor there is not one Man, who hath died upon his 


Evidence, but hath acknowledged himſelf Guilty of 
what he hath Charged him with. _ e 


As to the Matter of the other Evidence, Sir, I do 
not ſay that it is Evidence that will come into et- 


bn minſter- 
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_ winfter-Hall ;' but at the ſame time, give me leave to 


tell you, They ſeem to lay a little ftreſs upon it, when || 
they tell you, they believe it was falſe Evidence; * 
and inſtance in what Cook ſaid to a Gentleman of this 
_ Houſe, after his Condemnation ; but I think thus far ( 
1 may fay, That when ” ſent ſome of your Mem- 
bers to Examine Sir Jobn Friend, he did own all thoſe & ' 


Perſons to be at that Place, and that is a much better 
Argument for the Validity of Goodman's Teſtimony. 
But as to the Matter before you, ſome Gentlemen 
_ have. made it a Queſtion, Whether Sir Fobn Fenwick: 
be fo conſiderable a Man, as you ſhould Proceed in 
this Extraordinary Manner with? Though they all 
_ ſay, you may do it, yet at the ſame time they tell 
you, this was never put in Execution, but they were 


"+ 6 


in the wtong that did it. _ 


Now, Sir, the Queſtion is, Whether vou ſhould 
make uſe of this Power at this time? Say ſome, The 
Plot is over, I wiſh it was: But when a Conſpiracy 
hath been laid ſo deep and general as this was, tis not 
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the Hanging of one or two that will make us ſafe. || 


- 


When tis apparent to you, here is all the Artifice in | 
the World, all the 8 in the World, by Sir, | 
Fobn Femwicl's Friends, to remove Goodman out of the 
Way, tis ſome Argument that he had ſomething to 
ſay to him: And when we ſee Priſons broke open | 
daily, and we have known Perſons Murthered in the 
Streets for giving. Evidence, (very notorious is the- 
Caſe of Do#fworth) you have Plots all about you, and 
yet can you think there is no occaſion to make uſe of 
ts Exugorginary Power? © oo TOES STE: 
1 would have as great a Conviction upon my Con- 
| ſcience as I could, but *tis very hard a Man mult throw 
his Conſcience aſide in the Caſe. ?Tis very hard to 
believe, That if there be two Witneſſes produced, 
though I don't believe the Witneſſes, yet I am ſafe if | 


I Condemn. the Man; and if there be but one Wit- 
; neſs, I am to acquit the Man, though I believe him 
to be Guilty. . ne 25 
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"a chav ah they go to Trans, to tell you there re 


muſt be 1 — Witneſſes, yer they don't go fo. far as 
to tell you there have 5 Extraordina Things 


done, even . God himſelf lor the pret erving. a 


Community. 


And where is the Reaſon of i it; that ons. Witnels | 
may take away a Man's Life in one Caſe, and not in 


another? There was a Thing ſaid, that was one 


thing that occaſioned my ſtanding up: A Gentleman 


ſaid, truly, it ſeemed to him to . a better way to 
put an End to the Plot, to have an Act of Indemaity, 


than the Conviction of Sit Fob» Fenwick would. be. 


Sir, there ſeems very little Reaſon for Acts of In- 
demnity, when we have ſeen an Act paſſed ſo lately, 
which has not reſtrain'd Perſons, nor brought them 
to a Senſe of their Duty; and wie have heard Perſons 
own at your Bar, That the Fact was committed Juſt 


after tlie Act of Indemnity. Sir, I do heartily, ac- 
Fan to my. Conſcience, Vote for this Bill. 


Mr. Hartourt. Sir, I am ſenſible *tis very difficule 


to ſay any thing, and not ſeem tedious ar this time 
of Night 3 but I take it to be my Duty not to be a 


ſllent in this Matter. 
All che Arguments that I remember have been ma Is 


uſe of in any I former Debate, or in this E Da 1 


be reduced, in ſhort to theſe two Heads; 'the danger 


of the Government, and, Gentlemens private Opi- 


nion „ 


Sir, as to the Danger 55 the Government, if any 5 
. body witl Convince me there is ſuch danger, (I Pro- 
miſe him, if it be worth his time fo to do) I will be 


His Proſelite, and Vote for this Bill: But, to tell me 
the Government is in Danger, and the Fats of England 


and Exrepe depends upon this Bill, is certainly rather 


offered to Amuſe, than to Convince. : 


It hath been asked, Can the Seu e thin | 


Sir Jobn Femwick is in admit of any Danger to the 
Government, which hath Power over his Liberty 


"BOY by, and may reſtrain him of his Liberty during 
o © + 3005625 ih 
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his Life? A Man, 


= 5. 


no Acquaiptance with him, and ſo I nay eaſily mi- 


no 
ſtake his Circumſtances.) But, Sir, whatever his 
Circumſtances are, he is in ſafe Cuſtody, and no 


 Joubr there be will be kept; and to By the Govern- 
3 Nin ph $73 £4 ©277- | „ i» Wh 37 Ef 
ment is in danger by ſuch a Man, ſure; that can't be 


thought by any Man living : And God forbid this 
ſhould be the Caſe of i that it can't 
ſupport. it ſelf without taking away this unfortunate 
Gentleman's Life, contrary. tothe Rules of Law. 


: 4 


For the Argument of private Opinion, tis almoſt 


as dangerous as the Precedent you ate making. I will 
not urge it from the Caſe: of the People called En- 
thufiaſts and Madmen; but J will urge it in the Caſe 
of Men chat fit in Judgment, if Opinion is to juſtifie 
the Condemning of a Mi | s never 

the Verdiets againſt Mr, Comiſh, Mr. Sidner, Lord 155 


3 


Fl, and others, Murtbers. Ask the Jufy, no doubt 


o 
* 


none of chem are ſo filly, but will tell you, in his 


demn a Man without Proof, Why not Acquit him 
as well Where there is a plain undeniable Proof ? 
Such a Practice, Tae would never be endured. 
The propereſt Method, I think, was propoſed by 


Fl 


Opinion they were Gutleyz, bur if Opinion may Con- 


the; Gentleman that began the Debate ; and 1 beg 


Ho it appears to us, and whether there be any Rea-- 
ſon for this! Ar Trcagrs of Proceeding. 
The Recital of the Bill are the Arguments for it; 


4 


and thoſe we ſend up to F of. Lords, for the 


Palling of this Bill: And, firſt, it Tays, That Sir Fobs 
Teltimagy of Porter and 


_ Fawick was Indicted by the Teſtim 
| G:odman, ec. It ſa 5 that ſeveral 


ſays, tha | Days were ap: 
pointed for his Tryal, and at one of thoſs 


: 


 # 


— 


his Life? A Man, by the Account T have had of tim, 
of little. Intereſt, not worth Nine Pence. (1 hays 


an, let us never, more call 


ed for al, and of thale Days the 
| Tryal-bad come on, if it had not been for the Diſ- 
covery that he pretended to make; but it does not 
| fay, it was put off at any other Days or Times, for 
that Reaſon: But it goes on, and fays, he hath made 
8 Vr ſevyeral 
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ſeveral” Refledions, Cc. inſtead: eg n Inge. 
nubus Diſcovery 3 and then it recites how >< 
man is withdrawn. ©9019 t ei 61 3 noqu 
I would: beg leave to put Gentlemen i in mind#iof 
ber was a great Inducement to bring this Hill in 8d 
was ſaid, That Sie Jobn Fenwick;: and his Relations 
had done it That they would prove that Goon 
was withdrawn by his Means. — leave to ſay, 
the Bill does not o much as recite that, and I beg leave 
to ſay, That there was no Proof of it, unleſs the 
Hearlay of Clancy, and the Actions of my Lady Fe 
Wick are to be Evidence, contrary to the Enowij Lo- 
of England, to affect this unhappy Gentleman in the | 
Las f his Life, I tay, if any Gentleman had been 
of * —— Opinion, no doubt, he would hve offered 
Amendment to the Commictbe. 44) 97 S: 
ws a to che Diſcovery that Sir Fibm 'Ferwicl Sth. 
Mg it does not appear to me, whether it be trug 
orfalle : "Re g to give 4 Vote te elear a Gen- 
emaii's 7 4 — 2 "thing to carry ito 
far to give It That the Perſon that made 
thoſe Refietti all die, and'thar" before any Proof 
of AN Fal Se M01 SE OREGON 6. 2 
Here is an Do ent fornd;carjd here is 1 Ei 
dence withdrawn, that is all T am ſatisſied in!? And : 
ſuppoſing che, Perſon Guilty, it is 116 manner of in- 
| Niger from theſe Arguments, c. -proceed/in in this 
aordinary manner. e 7.0 W e! 
Hut T would confider the Matter bf tis Amendment 
wa e at the Committee (Of which Treaſons be rhe fad 
Hir John Fenwick it Guilty.) can't ſay that; mA 
therefore I can't Vote for the Billi-Tf/he be Guilty, it 
des not appear fo by Legal Evidence, and therefore! : 
II am to 55 tim, he appears to me as an Inno- 
cent Man. The Law requires two Witneſſes to Con- 
vict a Man of this Crime. ?Tis the greateſt Crime, = 
and the Law is ſo merciful, that it won't expoſe a 
Man to ſuch great Penalties, N demonſtrative 


* CSS 7 f 
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Alitive Capacity, 
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The galt Aa of Basman . requires two Witz 
neſles, is, 1 Edw. 6. The nett is, 5 Edw. 6. And 
upon that Act, give me leave to take Notice e That 
Act goes a littie further than the Firſt; for the 5 
Edu 6. does not only ſay, Tbere ſpall. be 410 Warneſſir 
but it goes on, and ſays : — which ro | Witneſſes 
(they are there called Accuſers, but mean the: ſame 
thing) ſhall' be produssd in Perſon before' the Party at bis 
Arraj and: ſhall: there, before his Face, Maintain, 
_ and vow: what tbey bave to ſay. So the Parliament 
particularly provided, That there ſhould not only be 
two ts anc is, bx char they ſhould appear in proper 
* „„ 1 A le 
Acbeg —— to obſerre, That — the making of 
| thefirk Ac, in the ſecond. or third Year of Edu. 6. 
there was an Attainder of Sir hh, Seymour, ig ar- 
ge without Hearing of him; and that very ſelf. 


Parliament, within two 3 frerwards, ſeems 
9;tohhave repented of chat Matter, that ſhowy N 
that Proviſion I have mentioned, in che 3 Edu. 6. And 
to ſecute, That chat ill Precedegt Would do no > 0 0 
they put in that (lauſe. If this Act paſſe I with 
we do not repent it in leſs Time than that PMliament 
did the Attainder of Sir 70, Segmdur. Let us be 
| d by the Reaſon, the Juſlige, and. the Diſcretion 
of. that AR. Fg Te a are not hour I in our Legi- 
y the Power of it, I can t but 0b 
* that from the making ot that Ac, no Per 
2 as” been Attaiuted in any other e ah the Duke 
o Marmgth. So great a Venerprng.th 77 Lau | 
always had in all Reigns, though mult ode of. : 
ſpiracies have happened in the all 1 1. do not. ink | 
it ſo material that there ſhoul 2 two Witneſſes, 45 
that theſe Wicgeſſe; ſhould be heard. Face to Face, 
| and Cross- examined. lt hath been told you, ak 
tis Natural Juſtice ad Reaſon, that there ſhould 
two Witneſſes, A A Geail entleman asked you, where that 
Natural Justice was before the Statute of Edw. 6 2 


Sir, the St ute of 25 El. 3. ſays, That OE en 
tha 
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1 is Attainted;: ſhall be ovablement Attaint 3 ci 
ſomewhat may be from ee inferr'd more than 
that the Crime ſhould be prov'd, for ſo muſt every 
Crime. But as to the Proof required by that Act, 


and the Acts of Ed. 6. All thoſe Acts by very lear- 
ned Opinions, have been thought Declarative of the 


Common Law ; but that's — worth the Enquiry, 


ince?ris certain how the Law ſtands at this Day. 


An Honourable Gentleman took notice, That ſuch | 


"Evidence as we have had, and ſuch Proceedings as 
theſe, would not be reaſonable in Caſe of an Im- 
peachment, but diſtinguiſhed between that Procee- 


ding and this; but certain, the Reaſon is the fame: 
?Tis true, che ſame: Perſons that accuſe in one " Caſs, 
give their Judgment in the other, but in each. Caſe 
uch Priviledges as are juſt and reaſongble ought. to be 
allowed to the Party accuſed. | 

I ſhall add no more, but that we are making 4 Pre- | 


bed which can't be made withont breaking through 


all the: Fences of the. Law, and when tis made, we 


| know not who may ſuffer by it. 


Sir Rich. Temple, As to the Evidence. you have be- 
fore you, I appeal to any Man, whether at the Com- 
mon Law, it there was but one Witneſs againſt a 
Man, Whether be was not at Liberty of Frans SH 


Tryal by Battle? Thoſe Acts that have been ma 


ſince, are made certainly to provide, That - in no 


X 125 
ay 4 


Caſe whatſoever,” a Man ſhould be fo much as accuſed 


without two Wieneſſes of the Treaſon: 
As to what hath been ſaid of the particular Et 


dence before you, what hath: been obſerved here, is a 


good Objection in the Courts below: I do not ſay it 


does diſable a Man from being an Evidence, becauſe. 1 
he is not Pardoned, but he is not ſo. good an Evidence | 


as if he was pardoned;- But that I ſtand upon is this; 
Shall you come here and make a Precedent in this | 
Place to condemn a Man to the higheſt Penalties, up- 


on leſs Evidence than you will allow any body elſe to 
do it? That i i; what was never done in en 


fore. 
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that at any time they may bring in a Bill here, and 
Judge 5 Man to Feen or Treaſon upon one Evi- 


will make. There 16 nothing that any Bill Was con- 
demned for in Parliament, that is riot in this Bill. All 


Mankind muſt perceive, That you have but one Evi- 


dene, and ſueh a one as I have told you. And what- 


\ ever any Man's private Perſuaſion is, tis the Proof 


muſt govern you. Then this i 2 Law; 'ex poſt facto, 
and that hath been always condemned, you make 
that. Evidence that was not ſo before. Sir, this is he- 
ſides making a Law in a particular Caſe, againſt the 
Common Law of -England, and the Right that every 
Subject has. It is making a Law to hang a Man wich- 
out a Tryal ; *tis making a Law here, that was in- 
_ trodneed upon a Pretence to make him an Evidence: 
Every ' one ſaid, That they did not ſeek his Blood, 
And if that be the Secret inducement in this Caſe, is 
a dangerous Precedent. The Earl 'of Exeter, when 
he brought the Rack into the Tower, every Way 
knows the Fate that'came upon him afterwards. / 

Let any one Body ſhew me there was any Reaſon 


tor reverling avy A of Parliament, they ate alle 


giſt this Bil. N 
Then to the-neceſlity of it, I cat't i imagine any 

thing that hath been ſaid to you u on that, is a ground 

Hr this Bill. Pray conſider 


Vindication, and it was not tranſmitted to you by 


the King. but by the Honourable Secretary: He told 
*you, That if you had a mind to ſes theſe Papers, and 


Tequired it, he had leave to let you have them; but 


af it had been a thing of this Conſequence, That 


the Government had been in the utmoſt Danger, 


| Word i it have been tranſmitted only at the Requeſt of 
2 Private Gentleman, and left unto you, 6x6; 
Vou yg woutdproccedupon ir er no 2 N 5 


As — Bil zt far, ontider What a. i Prevedeint'you 


{t,- how this Matter 
came before vou, it was for an 133 Perſon's 
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with? He owned it before this Houſe, and yet he 


But tis obſerved, That the Plot may. go on ſtill, 

Pray if this Gentleman be cut off, does that cure it? 
Jou are ſecure of him now, that he can't act in it; 
ſo that T have not heard the leaſt ground to convince 


me, That the Government would be in leſs Danger, 
if this Gentleman was cut off. . {= 6s, 't 1 


Sir, we are told here of going according to our 
Conſciences; give me leave to ſay to you what was in. 
ſtanced in the other Day, That in the worſt of 
Times, when they did not ſtick at murthering of 
the King, yet they ſtack at this. They would not 
allow any Man to ſuffer upon one Witneſs: And 
they did not admit of Depoſitzons againſt my Lord 
Mordent, and my Lord: Mordent ſaved his Life by it. 


o 


I You have * King James for breaking in up- - 


on the Law. Did any body believe that Mr. Hamp- 
dem was not Guilty of the Treafon he was. charged 


was tryed only for Miſdemeanour, there being but 


one Witneſs againſt him, and they that ſtrained all 


other Laws, ſtuck at this, and would not violate this 
Law. So that I think there is no necefficy for ma- 
king ſuch a Precedent, and I think it would be the 
pen of Prededentꝛzʒ⁊... „% 


% 


Al.  Boſcawen. I have obſerved upon this Debate, 


That ſome Perſons deny that ?tis juſtifiable. at any 


ume, to proceed upon Bills of Attainder, and yet they 


that. 


don't diſpute the Power of Parliaments, but at the 
ſame time ſay, they ought to go according to the 
Rules of iſiminſter- Hall. 


Another ſays, tis the ſame thing whether we Pro- 


ceed by way of Impeachment, or Bill of Attainder, 
I think him much out of the way, for in that Caſe, 
the Lords only are Judges, and you are the iProſe- 
eutors, and you don't uſe your Legiſlatire Power in 


- 


I 1 3 
? 4 


A Worthy Friend of mine faid, He had often be. 


miſtaken in his own Conſcience, when he thought 


himſelf very much in the Right. That W 8 
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und if there was any room . to ſuppoſe, 
That Sir 7obn Femvick was not Guilty, I ſhould be 


of Opinion to be of the more favonrable ſide; but T 


take it, there is 1 7 room for oy N42 to beliere but 


be i 18 Guilty. 6 


Nou I would examin u wh grounds we © bare to be. 
Heve him Guilty. Upon Tryals, | when they charge a 
Jury with. a Priſoner, one part of their Charge is to 
enquire, whether he fled for it or:no?-?Tis notorious, 


that Sir Fobn Fenwick fled for this, which is no ſmall 
Argument of his Guilt. Another is, That he was 


here at the Bar, and did. not deny the Fact. If he 
had confeſſed it, no doubt but you would have con- 


cluded him Guilty, and when he does not Ade it, 


this is next Door to it. . 
It hath been told you, many Bils of Attainder have 
den reverſed as Unjuſt; it hath been as notorious, 
That the Verdicts of Twelve Men, and when Men 


have been tryed by their Peers, hate been reverſed 


tes; I wilt Inſtance in two or three. The firſt I 
8 begin with, was that of the Duke of Somerſet, but 
no Body could ſay, but he was Guilty of the Fact, 
| for he confeſſed, it; but there was a powerful Enemy, 
the Duke of Northumberland. The next is, the * o | 


of | Norfolk, who was Attainted in Queen Eliz,abet 


Time; and they were not by Parliament, and yet 
both were reverſed. And I think, as this Mater 


ſtands now, ſome Gentleman are of O pinion, by 


che Evidence they have heard, That he i is Guilry 5 
but I think no body hath ſaid, That it appears to him 
by the Evidence he hath heard, That he is Innocent. 
Now I deſire to know, Whether every Man muſt not 


uſe his Conſcience to judge, whether there be fſuffi- 


cient Evidence ? I acknowledge there is not ſuffici- 
ent Evidence to Convict him in eſt min{cr- Hall, but 
there is more to fatisfie my Conſcience, and the 
World abroad, than if Goodman was here; beſides 
his not denying it, you have the Evidence of the 
Ex rg that died, who... owned che/ fame hy 4 
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And I mention that, the rather, becauſe they conſef- 
ſed it to Perſons ſent from this Houſe,” and did not 
only confeſs themſelves to be Guilty, hut acknow- 
ledged, That there was fuch a Confpiraoy: And Sir 
William Perkins acknowledged” in particular, That he 


was to raĩſe a Troop of Horſe, and that the French 


were to be invited over. Is this nothing? Is not this 


to be taken notice of by the Legiſlative Power, that k 
is to ſecure the Peace and Welfare of the Govern- 


* 


Gentlemen ſay, there is a great deal of Danger in 
this Matter; Some, if you acquit him; others, if 
7 condemn him. If you are ſatisfied he is Guilty, 

y this Bill, you ſetup a Land- Mark, that others may, 
take care they do not come into this Predicament⸗ 
On the other Hand, if you reject this Bill, you will 
give Advantage to your Enemies, when they ſhall-fee 
a Man that is ſo notorioufly. concerned in calling in a 
French Army, the worſt of your Enemies to be Scor- 
free. If he be'Guilty, what Danger is there of the 


Precedent? When a Perſon is concerned in the like. 


Nature, and hath fled for it, and does not deny it: 
When living Perſons confeſs it, and dying Perſons 


2 it, then there will be danger to ſuch a Per- 


Upon the whole Matter, I think there is no Man 


that ever I heard, That does not believe him to be 
guilty; and tis ſtrange you ſhould want Evidence, 
and yet every one think him guilty; and I think na 
Man muſt be acquitted or condemned, but according 
toa Man's Conſcience. . 1 a 4 5 5 CANE TAY, 4} „„ 
An Honourable Perſon ſaid, Porter was no good 


Witneſs : If Goodman was here, he would not be ſo 


much, and yet tis argu'd we muſt acquit him, becauſe 
Goodman is not here: And thereſore, upon the whole, 


I think you will give your Enemies a great Advan- 


ag tage, if you acquit him; and if you condemn him 
you will do your ſelves Right | 


— 


Vr. Cowper. 


F 3 

e Cunper. Sir, being ooncern been er 
* Nature without Doors, I have hitherto declined 
-concerning,/ my ſelf) in any Debate upon this Evi. 
dehce;. as I have been wholly unconcerned in the 
Conduct of the Evidence againſt Sir Fohn Fenwick ; 
hut being now to give my Opinion and Vote as a 
Judge, I ſfrall crane leare to offer my Senſe of 5 
Matter. 

In the Gfitploce; 1 mi maks ufe of a. 'Diftin- 
ction, which I think will ſerve to anſwer ſeveral of 
the Arguments, that have been uſed againſt the Bill 
in this Debate I think there are two things to be 
Conſidered, Firſt, hi Crime, and the Proof of that 
Crime, and then the ether Matters done Þy hin lub. 
ſequeneo his Abcuſation. 

The Crime and Proof of it that Hath been given 
against him at your Bar, are the Grounds by which 
4: think. my ſelf ju ſtißed before: God and Man, in 
giving my — to this Bill, by which you ad- 
. Judge him to die. What he hath done ſubſequent to 
Sis Crimes convinces me in my Judgment, That we 
are here in a very proper Method and Courſe of Pro- 
_ <xedivg againſt him: Therefore Jer no Man ſay on 
the one hand, that he is Condemned to die, becauſe | 
he hath by Artifice protracted the time appointed for 
this Tryal, till part of the Evidence is withdrawn. 
No, he is Condemned to die for having been Guilty 
of High Treaſon, manifeſtly proved againſt him at 
this Bar. Let them ſay on the other hand, Will you 
in this Method Condemn every Man that is at any 
time Guilty of High Treaſon ? No; But take it to- 
gether, when a Man plainly Guilty ef the worſt 
f Treaſons, which would have been manifeſtly. pro- 
ved againſt him in the Ordinary Courſe of Proceed- 
_ ings, but for his on Contrivance and Artifice, When 
4 Man, I fay, by undertaking to atone for his Crime, 
and to make his Country Satisfaction, ſhall by that 
means protract the Time for his Tryal, till one of 
. Evidences is gone, When a Man, to delay his 
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blitrar ce Nay.. this rather 

Fre de ea e lar en be Bl ofa 

ercafter to, be proceeded upon in Par- 
liament may Aach for A | 

hat e Fenwick W heard Perſe onally, an | 
his Counſel, That- che Erica was in 1 e 

produced before him, and confronted With him, 

2 hers. was that Extragrdinary-i in his Crime, which 
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but afterwards aggravated his Crime of High Tres. 


. ſon, by endeavouring, when he was in Cuſtody, to 
| abuſe the King, and to create a Jealouſſe between 


the King and his Miniſters. 


Sir, in tlie next place it is ſaid, That here is not a 


Legal Evidence, though there is an Evidence that 
really convinces Gentlemen in their Conſciences ( 
am not aſhamed you ſee to make uſe of that word) 


Fet they are not for paſſing of this Bill, becauſe, ſay 
they, there is not a Legal Evidence. With Submiſſion, 


Sir, I think that is a miſtake: Before the 1 Ed. 6. 
one Witneſs was good Evidence in High Treafon ; 
there was indeed a variety of Opinions touching 
Treaſòns before that Time, which that Statute was 
made to. Remedy; but neither the firſt nor the fifili 


of Ed. 6. in the Penning or Wording of them, nor 
in the Reaſon of them, were intended to extend to 


the High. Court of Parliament, nor can they extend 


to it in its Legiſlative Capacity. So that ſor ought 


that hath been faid, though it ſhould be admitted 


that one Witneſs, corroborated by Circumſtances, and 


(as this Caſe is) the Confeſſion of the Party, would 
not be Legal Evidence below; yet, with Submiſſion, 
it is a Legal Evidence in, Parliament, even according 


to the ſtrict Rules of Law, becauſe no Law hath made 
Witneſſes requiſite in this Place; nor could a former 


Parliament Enact what ſhould be a Legal ground, 


ahd what not, for the paſſing a Bill in this. So that; 


as it is a Convincing Evidence, I think it may, for 


that Reaſon, be juſtified to be a Legal Evidence here 


in Parliament: And as it Convinces me, ſo that I 


can't reſiſt the belief of it, I muſt be upon that ground, 
for this Bill, notwichſtanding what ſome Gentlemen” 
have ſaid by way of endeavouring to explode Con- 


ſcience as a Rule not to walk by in this Caſe. One 


Inſtance given againſt it was (it ſeems) becauſe a a 


Hangman has not a Diſcretionary Power to Execute 


lt a Man according to his Conſcjence, . and put him to 
| _- what: fort of Death he pleafes; as if we had not a 
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better, and more gas RE SEE 3 heres in, 


the. High Court of Parliament, than the Wan 


Hangman in the Executien of his Office. 
But we are told of ſeveral Inſtances where Mad 


and Hair. brain'd Men have made oh 485 ſe of N 


to palliate their Extravagancies : tit hath, 
been ſo; and let me tell you, Re 18004 too 50 has been 
as ofren made uſe of for a Pretence to the worſt of 
Villany in all Ages, and yet I hope they will not 
Argue 04 thence, that therę ought to be 05 le, = 
120 as er neither, or a Guide to to Mens 


ee Meta are to > be Judges, I —_ fain know what 
Rule they have 1b to walk by, than a ſedate, and 


e Conſcience in the 1 below, when 


5 given; f Net the e Jury are not 

= Not go by gal 7 7 N are, When 
on ave 4 4 it, ae of ch Credlpiür of the 
and are at gray 25 other Rule than, 
oe has heen ſo, Lac ridi Nad in this Peha eren 
the Rule of COA own Conſciences, ©. 1 
Neg al Pretty early. in this Deba Debate by a Nis 
great Reputation, That this (except Monmouth's. 
Cys 5-the.; firſt, Precedent 2 a Bill of Fee 5 
gan in this Houſe. It ſeems the Ancient way, 
Was, for the Lords to give the Witneſſes their Oathis, 
and When they thought fit, they thereupon ſent down, 
3 Bill, and the 8 were ta proceed upon it: 
But L think, w wich, $yþ Subrtiflion,: this is. a-much better 
Way; 25 and I ba 15 we my Conſent upon hear-. 
ing Convincing Evidence, and ſeeing that the Party, 
5 nothing to ſay for himſelf, than upon any Bill 
rranſmic d hicher from the Lords, and no other Eyi- 
before 32 im. that they thought fir to paſs 


5 ; 5 | is Gentle n havy . 4 great weight 111 this 

| Argon dent: Say, they, ir Jobn Fenwick is not a Man 
ſo tee 25 to . the Goyernmęnt: . 
mit tn they that have * . the B Bill, have not 


- 


* Here he 


was inter- ment, and ay, will vou fe Na if. e Got? © 4 


1 he is guiley of 1205 orſt of reaſons, 15 


Gentlemen, 


s ſbewing ha 1 LOU he ns ta” 7. 
3 Ai ati a- mM merit” his T . g 


2 dance to you that 
. the further Knob 
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I obſerye) made uſe of the Shay Arguments 


bit as to that, this is What I la nger u 
particular. »Tis plain 1e 125 to J eder of 
muſt know a great many of che Officers under” bg; : 
40 therefore 1 ant fatisfied be hath not made that 
Atonement to his injur'd Country chat is in his Power, 
and that he ought. to have done: And I am ſatisfied 
at unleſs this Bill proceed agaitiſt him ' with the 
eateſt ſteadines, Fou will have che of deer Dit, 
covery ® Paget let Gentlemen pervprt chi? Argu- 


rupted by fef?? No; but ben I have heard füch Proof, Thar 


He hath der time in 


ction at not but 1000 


Fe piracy, 7 fs 
King's Forces in hp 


Jo 
proper Method to attain bs "AK 
haps you pay. 950 "be 


Gentleman's D hut if no wh Har 
Ge which he. eie e Wes 1 5 
SOuntry. 5 hoy =; 4 14,93 : of 212 
"Ihe. Pager. Sir: T cant belierg bi Le os 
48 to the little Thave"o ſay, r ith for 6 

after fo long a Debate But, St; 
U ſberty to give ny Opini n, W 
ill before; 1 amel it. as reals bl 


Reaſons, why Fdor't fan J cenie 
ments I have yet heard. © And't that i 
give you my Reaſons, I ſhall,” as 105 : 1 


ber, repear ſome of the Arguin Bes tha "Hi me 


ur ed for the. Pallingof 1 5 
It 1 miſtake not, fome of the 19955 pere en 
"of 


upon t the Power and e F LB 
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: chi At re 0 FREY W is o much 


G üpoh wha = rh! in his H 
art of Parka er than what would be 1 


other Places; 3 the upon the Extraordinarineſs b 


the Occaſion.” 


As to the firſt df whiſs Arguraerits, fince Gentle: 
men much more experienced in Rules of Parliament, 
do not think fit to defiver their ahn be g Opinion, what 

be ſuppoſed to haye, 


Rules Parliaments may in Rea 


1 ſhall not ſay any thing to that. 


As to the 6-4 pong of what Eyidence ſhall be ut 
ficient to adjudge a Man to Death in this Houſe, I 
confeſs, I ſhall at © Fines be very careful, how I give 
my Opinion in Matters of Life and Death, becauſe 


I chink the greateſt Caution is to be uſed in that Caſe. 


And for this Reaſon, I can't Conſent to give my O- 
pinion. in one Caſe, "chat 1 ſhall think fit to retract in 


an Caſe afterwards.” 
11A underftand the Meaning of this Houſe, tis not 


n Favour to Sit ohn Fenwick himſeli, that Gentlemen 


8 this Bill, but for fear of Uſhering ina Prece- 


9 chat 1ay he made uſe of againſt a better Man. 
I confeſs 5] here is a Worthy Member that ſpake laſt, f 


tal merking in his Argument that hath ſome weight 
with me. 1 ai apprehend by the general Debate of 


the Houſe, That the Parliament had no Rules at all, 
_ what they would fix to themſelves, but I have 


4 great Regard for his Opinion. If he ſays true, 


: en Evidence before you is not Legal Evidence in 


et 7 5 Hal, but tis Legal Evidence according to 
the R 


4 Rule to them: And tis ſaid in that AR, 


eh 4 Day, no Perſon ſhall be brought to yal 


of: \Tregfon, Sc. hut be ſhall be Condemmed a 
bf tawo Witneſſes ; ; and I muſt needs 


the 


5 of your Proceeding in the High Court of 
Parliament. But F think truly, if they may be pre: 
ſtined to have any Rules to go by, nothing is ſo plain | 
to me, as that a Rule of their own of ſo late Date, as 


he TT for, Regulating Tryals i 4 Caſes of Treaſon, 
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will be very hard to Repeal that Subſtantial part 
the Law ſo ſoon after. it was made. f 


As to the Extraordinarineſs of the Caſe, I am ſen- 


ſible what ſtreſs hath been laid on that 5 as 
if the ſtrength of. this Government did in ſome m 
ſure depend upon your - Diſpoſal of this Matter one 


way or the other; and ſince that is the Caſe, I ſhall 


ſpeak tenderly of it; for I do as much abhor Acts of 
Treaſon. againſt the Government, as any Man that 


hath ſpoke for this Bill. I think, as the Crime is to 


be diſtinguiſhed from all others, as being a more than 


＋ * * 


Ordinary Crime, ſo I think, the Perſon that is Con- 
- cerned, muſt be Extraordinary: And I think, with 
Submiſſion, there is ſome difference between Prin- 

Cipals and Seconds in an Act of Treaſon. When you 
can't come at a, Man, being the Head of a Rebellion, it 
may be reaſonable to proceed by Bill of Attainder; but 


I think *tis not to be uſed upon all Occaſions, or when 


you may come at a Perſon another way; which 1 


think, is the Caſe of this Gentleman. I am gf Opi- 


nion, that there does not depend more upon Sir 7 
Fenwick now, than when he was firſt Taken. Why 
he was not Tryed, I ſhall not Examine the Reaſon; 
I. ſuppoſe. it was. becauſe he gave ſome Aſſurance. of 


his Confeflion. Truly, I have heard no other Reaſon 


0 to 


which have been adjudged Scandalous, and are 


all intents and purpoſes; But the Liberty of che Peo- 
ple of England is very much concerned in the Revoca- 


have been uſed can Convince me, [That I ought. to 5 
give Judgment upon leſs Evidence than is required by 


that Ac. 


N ee ee tug Tart ee 
ur. Sloane. Sir, 1 hardly thought I; ſhould: have 
needed to have again troubled you. wich, my Thoughts 
in this. Matter, but that this Honourable Gentleman 
that ſpake laſt, has gone ſo far in his Reaſon, as to 


ws 
* 


ſpeak to, Matter of Law, He ſeems to extenuate.the 
* p TH Os Ws, 2 C . 3 ä . 
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the Liberty of the People of England, that I think it 
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fault of Sir Jebn Fenwick, and gives it as a Reaſon 


why he ſhould not be Attainted by this Bill, for tha: 


he was none of the Principals, but only an Acceſſary; 
there is no Gentleman of che Gown, but will tell you, 


That there is no Acceſſary in Caſes of Treaſon, but 


they are all Principals, and equally Guilty; and there 
is no Evidence in this Caſe to make him Acceſſary, 
but he is either Principal or nothing. | 


* 


Wen I have made this Obſervation, give me leave | 


to tell yo my own Thoughts: As every Man is to 


be ſaved by his own Faith, ſo may my Salvation de- 


pend upon my Opinion according to my Conſcience 
in this Matter, which is for paſſing this Bill. 
I Thelaſt time I gave you my Reaſons, why I was 
for this Bill, and yet I have not heard them an- 
ſwered, though a Gentleman ſaid, I anſwered my 
ſelf; but 1 will again ſtate the Caſe, and deſire him 
to Reply to me. I did ſay then, Sir, and do fo again, 
That I donot think thoſe Scandalous Papers any Rea- 
fon to provoke you to paſs this Bill; and I do think, 
if he ſhould be Threatened, it would be a Blemiſh _ 
upon his Confeſſion. Another thing I put out of the 
Caſe, That he is a Man fo dangerous to the Govern- 
ment, that if he eſcape, we are all undone. - I do 
take him, that in his Perſon, Intereſt, and Friends, 
he is not ſo ; and would not have that be a Motive 
for the paſſing of this Bill; but take ic upon the Evi- 


| dence that is before us, and in the Nature of our 
| R Then I will ſay, we have great Reaſon 


J upon this Bill, for the Preſervation of the 
Government, and for this Reaſon. Whereas it is in. 
ſiſted on one ſide, That here are the Laws and Li- 
berties of England at ſtake, and no body knows whoſe, 

Caſe it may be next, Sir, if we don't £0 upon 50d 
Grounds and Reaſons, that we don't fear any bodies 
following, God forbid we ſhould make this a Prece- 


bs dent. But pray turn the Tables on the other ſide, 


aid ſee what the Caſe will be, that here is a Gentle- 
man that every body of the N does believe Guilty ; _ 
7 : | . te Re : Ns; 4. | 3 that 
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That 
is not Treafof; but I affirm the contrary, for that is 

| 7 Ovext. Act of Compa ing the Death of the ing; 


read is, it is no Act ex poſt 00 We 
that Treafon which was ngt ſo, but We are 1505 ade 
ing of the Fact that was Freaſon before; th t dug if i it 
was a doubt whether it was Treaſon or no, the Par- 5 
hament hath . a Power by. 2 Ed. 3. to judge by Ach. . 


8 3440 


that be hath: been in 4 Seer! to brit in tle | 


French, and depoſe the King; and the Man came 


before us, and we had no Power to reach him; What 


will be che Precedine 25 the other ſide ? It "will be. 
4 to take off one of the Witneſſes by. Men of great 


Eſtates, and then there is 8 no coming at them, even 


by the Parliament themfelves: This Parliament was 
ot Opinion, That they could not come at Sir Jobn 


Fenwick, though they were of Opinion that he was 


Guilty. 
But now, Sir, to that which is the Ogthtion, Tis 
allowed by every Body, you may do what you pleaſe ; . 


but wichour raining your Legiſlative Power I ſhall 
offer m Thoughts and Reaſons for it, upon theſs 


three" Points; That the Fact is Treaſon ; that he is 
plainly Guilty ; and that we have a plain Juriſdiction 
in this Ciſe, in the Ordinary Methods and Proceed-, 


ings of Parliament. 


ir, the Fact is Treaſon, the Meeting at fverat 
rimes, and Confpiring, and Conſulting to bring i in a 
Hasel Power to Depoſe the King. You have been, 
Eyeral Perſons, and the Counſel at the Bar, 
Meetings, withour ſome other Overt-Act, 


Sit Bartholomew Shower, who did ini ft upon 1 it at 
the Bar, did otherwiſe Act his Part upon it at the 


Tryat of” Mr. Cook ; for he offered it at fiſt, but after- 3 
wards he deſerted it, as a thing he coul nor fraud 
upon; for *tis the Cone of all "the Judges, pon 


a late Reſolution. .. | We 
Then, Si Ir, the Fact being Tleaſon, 45 the Law al: al „ 
re not making | 


fon, that the Courts 5 have no 1 it 
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| Offence concerning the Impairin 


1 woes Parts 


Ae next thing is, £3459 there be ſulelent Evi 
dence of this Treaſon before us? 1 will py out 0 
the Caſe, as no Condluſive- Evidence” at all, „What 
Goodman hath faid u Men his Oath (further than that 
there was ſuch a Witneſs that did and could wear 
ſuch a thing, and that he was Examined before the | 
Jury i) an this I will take upon me to ſay, (and 1 
wilt give you my Reaſon for my Opinion) That the 
Parliament is not obliged to two Witneſſes by ah 
Law now in being | 

It hath been told you by my ſelf i in the Inner | 
Debate, That from the Time of Ed. z. one e 
in N of, en was ſufficient till the Statute of 
Ed. | 1 will ey to you, from the Statute 
of Pl I 1 May, 7. wy y the Common Law, and 
al inis die between the Reign of Ed. 3. and (Fay T 
one Witneſs was ſufficient for this or any other, Treas - 
ſon. For that Statute. of Philip and 4ary does. 7 


That any Perſon that ſhall bring from beyond Sea, any Fall 


and. Cue Coin, or be HE er rage 
ounter feiting, CES 
4405 n Coin Current within this Realm, (ball, 15 may be 
927 ea, Arraigned, Convified, or All aimed by ſuch- 11. 


Evid ence, and 5 m Hebe- lle Manner as was Accuſtomed be- 


ore the Fir Tear of Ri Edward the Szxth. Now, 
— . W Reaſen of that Statute? 2 Befors t! 4 
oe of Ed. 6 6. thoſe Counterſeits WE e 7 ryec 
itneß; 3 oy, a at this Day, INC * 
Fa e M. all the 2 ach aud 8 
Urterers 7 Fa 11 8 have been 4 Attainted by one | 

itnels, though / Eur | 5 
"LA ſaid again, That there is the Law of N ations,. | 
Law of God to che contrary... Gentlemen. 
5 e feveral times already, That in Murthen a 
„one Witneß is fufficient, which ſaving homes 

ofthe. Judgmenr as to the Forfeiture 2 . 
Artainti ting of the Blood, is the ſame Fanz 87 
aße: not in the Land where that Law was in Force 3, 
ior. by —_ Law, as to Common Felons, there was 
Restitution 


os 1 cart-of 


=, Toy 

Reſtitution only: But I would put a Gentleman that 
fits by the Bar this Caſe, by the ſame Law of Deutero- 
nomy and Numbers, that he hath quoted, Adultery is 
Death, Will he be contented, That that ſhould be fo 
- here ? They are either all of them in Force, or none 
© GEE 
I do fay, That by the Statute of Ed. 3. and ever 


after till the Statute of Ed. 6. one Witneſs was ſuffi- 
cient to Convict any Man of Treaſon. And Ido ſay, 


That the Statutes of Ed. 6. does not conclude the Par- 
Hament from any Method of Proceedings. 


The Statute ſays, That no Man ſhall be Indicted, Ar- 


raigned Convitted, or Attainted, &c nor ſhall they pro- 
ceed upon ſuch Indictment; from which Words in the 
Statute, I do plainly make it appear to any Gentleman 
chat will read it, tis confined only to the Courts of 
Weſt miner Hall: For certainly, you can't call a Bill 


of Attainder, to be a Proceeding upon an Indi&ment. 


What fay, is only to diſcharge my own Conſcience, 
and to ſalve the tender Conſciences of them that hear 
me; and therefore, I deſire them never to ſay, That 


there ought to be two Witneſſes, before they Anſwer 


what I have ſaid upon that Statute. And I do again 
maintain it, That that Statute does only concern the 
Courts below, but does in no ſort mean the Proceed- 
ings in Parliament, and no body has anſwered it in 


_ "Then, Sir, you have need but of one Witneſs, and 

you have had Capt Porter before you; who, I think, 
notwithſtanding all that hath been ſaid, is a Credible | 
Witneſs. A Gentleman made ſome Obje&ions to his 


Credit, and told you, he was not to be beliey'd, be- 


cCauſe he was in the ſame Conſpiracy, and had been in 
ich a Villanous Action: But, Sir, the ſame Gentle- 
man hath often confined yon to the Rules of Vein 
Fer. Hull; and he hath told you, Tis a wrong Place 
here, and that a Man has not ſo good a Tryal here, as 
in Weſt minſter · Hall. Why, the thing that was ſpoke of, | 


of his being concerned in the Aſſafſination, and of his 
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bing: a Fellow-Conſpirator with them, which is no, 
urged as an Objection before Jo, is no Objection i in, 
We min fter- Hall. | 
10 would only take notice of as Obje&ion this 
* Gentleman made to the Witneſs, which he ſaid he had 
from the Bar, which was, That Capt. Porter was not _ .."- 
er Pardoned, and he was now drud ging for his Pardonz FI 
f. but chat is fo far from what ought to be quoted, that i 

| he that ſaid it ought to be Reprimanded for it. 
A He made another Obſection againſt his being a ; 
4 Wirreſs, and compared it to the Caſe of a lags. | 
„dor; but he did not remember, that the Man that was 

| Robbed is a good Witneſs; and the Reaſon is, becauſe 
e | of the neceſſity of the thing, and that no others can 
be; and the Defendantin a Hundred can't be a Wit- 
f neſe, becauſe there may be others; 5 and that i is the 
1 | Reaſon of this Caſe. #1 
And for the Precedentsin Rich. 30. and H.ath's ; Times —_— 
no Gentleman can inſiſt upon them, conſidering the 14 
difference about the Crown, and the one Attaintc 


4 the other; and they were not Reverſed upon the 2 

r of Juriſdiction, but becauſe of the different Ri ts of 

\ |- the Kings; and no Body hath pretended to —. | = 
the Caſe of the Regicides, they were not left to te 
Law, I mean ſuch as were Actually Tryed before the . 

3Y | Parliament : But the Parliament paſſed different Judg- 


ments on them, and ſome of them were in Cuſtody. 

| | What was told you of CromwePs Caſe and others, 
I they go upon the fame Reaſon, That they” were not li 
heard, though they were in Cuſtody. ill 4 
„ col. Wharton: A Gentleman lately told you, We had 

| Hately paſſed an Act for Tryals in "Caſes of Treaſon, 1 
and now we are in this Proceeding, about doing 
12 that is contrary to it, that is a thing that 7 
would ſtick with me, if I could not Anſwer i it, but 18-2 
I Appeal to every Gentleman in this Houſe, whether - 
- che; A& bath any fort of Relation to Tryals i in Par- 
"hament; for rag, is 155 to Direct the Courts ĩ in Weſt- | 
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„n * his e d 1 ck VE Fpidencg very 
full before you; I think you have had one very good 


aße and the Counſel for the Priſoner had 4 4 
| 1.906 gonfront him: f he had not been Guilty, t 
r 


at the Bar would have denyed i ic; Iam 9 


-  cedof.the Truth Of ir, and my Conſcience is to make 


a þ dament upon it, oh that is all we can go by here. 
25 Fefferys, A Worthy Gentleman > 1 Yuck 


Robe hath taken Pains to find out Precedents to Gaſt: 
- fie our Proceedings; and another ſays, there is no Act 
to b Ai em our roceedings; : but ſince Gentle 


men iffer ſo much, it gives me a great deal of Cau- 
tion. This I knows, Xp is a Law, of the Land, by 


-which 1 Perſons oug ht to be governed: I take this to 
dean area M Method of Proceedings, and $ 
hope the Lords will ta 


ke more Care of the Matter, 
than the Commons:. 


Jill, and in a few ive my 
A It hath been Gajd, 7 NP Part: iament 


„Ido agree that we are not tyed to ths 


1tneiles. are requ == 
High.. Treaſon. .-; If. any will a Res ff << mh ory 
Egg, they will, dit 155 en 8 9 ah 1 
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